
Research (Hindi-English) Quarterly Law Journal

Indexed at Indian Documentation Service, Gurugram, India
Citation No. MVB-24 2018    Impact Factor : 4.25

E-mail : vidhibharatiparishad@hotmail.com
Website : www.vidhibharatiparishad.in

July-September

9 7 7 0 9 7 6 0 0 2 0 0 1

I SSN  0976 - 0024



E-mail : vidhibharatiparishad@hotmail.com
Website : www.vidhibharatiparishad.in



Juvenile Offenders in India : An Analysis /

Prof. (Dr.) Jay Prakash Yadav

Right to Health of Women : A Case Study of

Tubal Ligation in India  /  Dr. Pramod Malik



E-mail : rkj1659@gmail.com

nishakevaliya44@gmail.com





LGBT











1964
 Quid Pro Quo Harassment 



  
 hostile environment harassment 

 
‘In Saturn's Right’

 

Civil Law Countries Common Law Countries
Middle East

No woman should be taken
in the manner in which she wants to be taken.

Easy virtue



 
 

1 g

A(e)

CEDAW (Convention on Elimination of All Forms
of Discrimination Against Women)

DEVAW (Declaration of Elimination of Violence Against
Women)

CEDAW 

 



 'She Box' 

Tort I.P.C.

 

  

Gender specific
legislation Gender neutral

POCSO Gender Neutral

(POCSO) 

UGC  SAKSHAM Report



 zero tolerence 
  

( )

Gender Neutral

 Zero
Tolerence policy 

(ICC)
ICC



 

 



 S.H 
Occupational Hazard 

Me too

 

 

















Advance

Directive

Advance Directive





Mental Health Commission





Mental Health Review Board

















































‘Dictionary
of Mohammadan Law, Bengal Revenue Terms, Hindoo and Other Words,
Used in East India with Applications’ 



Lesse

i



ii



Indian Penal Code

Jurisprudence



iii



‘abuse’ 









Anchorage Shelter



NCRB

Protection

of Children from Sexual Offences Act, 2012



NCRB 







Prof. (Dr.) J.P. Yadav. 

Juvenile Offenders in India :
An Analysis

"Children are like wet cement whatever falls on them makes an
impression", as said by Haim Ginott. Gender Justice is the demand of 21st

century where our country is in the need of efficient laws. The appropriate
treatment of female offenders by the juvenile justice system is a matter of
increasing interest to policymakers, practitioners, and the public. Female
offenders in the Juvenile Justice System portray realistic patterns in the
arrest, judicial management, and correctional placement of female
offenders. Girls are national wealth; however, the Juvenile Justice
Mechanism in India has given least importance to their protection. Girl
juvenile offenders are more vulnerable to sexual offences and other forms of
molestation. Therefore, it is need of time to frame special protective policies
for the protection of female offenders in Juvenile homes. In recent years,
however, many people have come to believe that the problem of female
delinquency is growing faster than the problem of male delinquency. This
growth of female juvenile crime is often embraced by the public, the news
media, elected officials, and juvenile justice practitioners. In response to
these concerns, this article focuses on some questions like: (1) Treatment
of female juvenile offenders once they are referred to the juvenile court; (2)
Molestation of young females and; (3) Nature of offences against female
children. In this article an attempt has been made to highlight actual
problems with girl juvenile offenders and some suggestions have been
submitted.
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Introduction : In India, "Female Child or Baby Girl" has been greatly



praised in the literature and religion as ‘Devi’ or ‘Shakti’; and woman as
‘ardhangini’ a portion of a man, however, by the contrivance of this
civilization, this slice or part of man has assumed a very little proportion of
the whole of man by reducing woman to an appendage of his life, a parasite,
a domestic animal, a pleasure resort. The life of average Indian females is
still governed by customs, habits, prejudices and unwritten codes of
conduct.1 We all been brought up in a way that highest honor and respect
is for the fairer sex. Yet, unfortunately this fact demands introspection.
Today, there is a rape every 29 minutes, a case of molestation every 15
minutes and a dowry death every 4 hours.2 This is shameful and inhuman
for the nation who prides itself for all the dignity it gives to its women as part
of its culture and traditions. Therefore, it’s of vital importance to look into the
matter and make specific legislations which helps in the protection of the
weaker sex of the society. In this article, the focus is on female children and
treatment with them in Juvenile Cells in the name of rehabilitation.

The legal definition of "child" generally refers to a minor, otherwise
known as a person younger than the age of majority. 3  Biologically, a child
is anyone between birth and puberty or in the developmental stage of
childhood, between infancy and adulthood.4 Children generally have fewer
rights than adults and are classed as not able to make serious decisions,
and legally must always be under the care of a responsible adult.5 The
United Nations Convention on the Rights of the Child defines a child as "a
human being below the age of 18 years unless under the law applicable to
the child majority is attained earlier." Education starts from a very early age.
One teaches himself/herself by observing and a child learns a great deal
from their parents during early childhood especially about habits, attitudes,
values etc. 6  Education can be classified as formal and informal education.
Formal education is one that is acquired from schools and colleges and
other such formal institutions or organizations. Informal education is one
which is learnt from observation, teaching by parents, TV, radio, the
internet, libraries etc. Education is of vital importance as it helps us acquire
the requisite skills for survival and also helps us gain knowledge which in
turn helps us think and reason effectively. This in turn helps us improvise
on things and constantly invent to attain better outcomes. Education also
helps one understand the process of change and adjust to it. A child has
rights, but due to age constraints is unable to claim her/ his rights. The
rights of a child are exercised by proxy through the family, society and
State. Unfortunately, these very agencies are responsible for violating
children’s rights.



Juvenile Delinquency

Before the establishment of juvenile courts, children under the age of
seven (Doli Incapex) were never held liable or responsible for any criminal
acts which is already provided under section 83 of the Indian Penal Code.
Whereas children between the age of 7 and 14 years were generally thought
to be incapable of committing a criminal act, but this belief could be
disapproved by showing that the youth had the knowledge of the crime and
also knew about the repercussions of it which is also stated in section 83
of the Indian Penal Code, but children above the age of 14 years were
charged with the same liability as that of an adult. Today, young people are
considered juveniles until the age of 18. Juvenile crime, in law, denotes
various offences committed by the children or youth under the age of 18
years and such acts are also referred as Juvenile Delinquency.7 Various
Causes of Juvenile Crimes are as following:
1. The family does rebuke and scold their children for which the child

wants to indulge in crimes. They have been to poor socialization skills,
totally neglected, the constant quarrel between husband and wife
which does leads to broken house and divorce which ultimately affects
the juveniles.

2. Child abuse both physically and mentally takes place with the peer’s
leads to deviance.

3. Company in Schools and when children join in vulnerable activities in
groups, and the leaders of such groups has a strong influencing power
and encourages the juveniles in the group to commit such crimes.

4. The indulgence in alcoholism and drug addiction does leads to health
and mental problems where the juveniles losses their sense of
responsibility and decision making powers and therefore indulge
themselves into various crimes.

5. Poor conditions of living and food tends children to deviate moral
behavior and rather from leading palm they snatch their needs.

Offences against Female Juveniles in Prisons : An Overview

1. Prostitution : The prostitution seems to be the biggest danger for the
weaker sex in the prisons. Many of the women prisons are treated like
sex slaves by the male inmates. They are forced and thre atened for
performing the game of prostitution. Not only forced by the jail inmates
but the girls are lured by the agents of a well organized network from
their homes on various pretexts like a bait of a job, etc. and in some
cases are whisked away forcibly and are supplied to the high profile
celebrities or politicians or tycoons to name a few which are serving



the punishment in the prison. Therefore prostitution even in the prisons
cannot be abolished by simple legislation like The Immoral Traffic
(Prevention) Act, 1986 unless some strict conditions required for its
abolition are created both outside and inside the prison premises.8

2. Addiction of Drugs/ Tobacco : Women are generally sentenced to
jail for less serious offences as compared to men. The typical women
in jail is young, poor, a single mother and high school dropouts which
are more vulnerable when compared to others and are an easy target
and therefore being outnumbered are easily victimized and frequently
indulge into drug addiction and alcoholism.9

3. Outraging the Modesty of Female Child : ‘‘Modesty is not only an
ornament, but also a guard to virtue’’. We may think that the position
of women has changed with the development in the society especially,
in the metropolitan cities but this is nothing but a myth. The country
might have progressed and changed but it hasn’t taught us to respect
the modesty of women.10 Section 509 and Section 354, of the Indian
Penal Code deals with the offences of outraging the modesty of a
women, the imprisonment for this is one year and also imposes fine
but all these legislations have lost their significance because even
after imposing the deterrence, the offences against women are
committed inside the jails in the form of abuses, gestures, sounds and
intruding the privacy of a woman.11 In Mrs. Rupan Deol Bajaj & Anr v.
Kanwar Pal Singh Gill & Anr12 accused was held liable for outraging
the modesty of the Indian Administrative Service Officer, belonging to
Punjab cadre. Despite of much legislation like the Indecent
Representation of Women (Prohibition) Act, 1986, the violence against
the women are at its peak.

4. Pornography : Pornography is again one of the most hideous crimes
against the juveniles in the prison. The girls are tortured and sexually
assaulted. The idea behind sending the female juveniles is reformation
and they could be adopted by the society. But unfortunately, when the
female juveniles are sexually assaulted by the other inmates and also
by the police officer and are forced to make a pornography which is
enjoyed and seen by almost each and every inmates and also the
police personnel and hence are further exploited and when they are
released are forced to indulge into prostitution as their videos are
always exploiting them at every step of life.

5. Sexual Harassment by Police Personnel : As a law enforcement
agency the police owe a social and legal responsibility to protect
women against crimes. However, with the increasing number of



women and young girls coming in contact with the police either as
complainants or as accused or as victims of crime, there is a likely
hood of police personnel misusing their power and authority and
misbehaving or harassing the women for sex.13 In 2014, over 60 sexual
harassment cases against Delhi Police Personnel.14 from showing
porn films to use of filthy language were among the 62 sexual
harassment charges were leveled against Delhi Police personnel
including an assistant commissioner of police who was ‘‘compulsorily
retired’’.15 More than 30 police personnel from the rank of assistant
commissioner of police to constable were booked by Delhi police on
sexual harassment charges in the past three years.16

6. Sexual Abuse : The problem of sexual abuse of children and the
problem of paedophilia is the most heinous and cruel crime against the
juveniles especially against the girls. Though Goa Children’s Act,
2003 contains provisions relating to the prevention of sexual abuse of
children in general and tourism related to paedophilia in particular, a
national law on grave sexual offences was wanting. Grave sexual
assault includes deliberately causing injury to sex organ of a juvenile
and also showing pornographic pictures and exhibitionism.17

Therefore, the alleged offences stated above were committed by the
personnel of one of the most elite forces of the country which also
includes molestation, rape with minors, forcefully developing illicit
relationship on fake identities and the list goes on. Exercising his
Right to Information, Ashwini Shrivastava sought information on cases
of sexual harassment against Delhi Police Personnel registered
between 2007 and September 2010. According to the information
received in response to the query, such cases were registered against
33 Delhi Police Officers.18

Offences against Women : A Reflection of Socio-Legal Perspective

The long history of prison reforms has failed to alleviate their sufferings.
In 1836, Lord Macaulay first set up a committee to go into the question of
prisons reforms. The resultant commission of the enquiry into jail
management and Discipline of 1864, recommended that women prisoners
should be kept away from male prisoners. The Indian Jails Committee of
1919 again laid stress on the segregation of women prisoners from men. It
categorically stated that the object of imprisonment is not to isolate the
offender from society, but to make efforts to reform and rehabilitate the
offender so that the prisoner can be absorbed in the society on the release.
Unfortunately, when it comes to women, even the most progressive



legislation encounters lukewarm support or non- implementation. 19

The present scenario of the country seems worse as at present there
are 16,951 women prisoners in the jails according to the analyses done by
the NCRB and to look after them, the female staff is outnumbered which
again becomes a very big reason for the harassment by the male dominated
staff.20 Therefore, the situation of the women under the custody has been
the matter of great concern for the Department of Human Resource
Development Ministry which set up a commission on women prisoners
under the chairmanship of Hon’ble Justice Mr. Krishna Iyer and according
to the finding of the committee, women in custody are a tragic testimony
to judicial futility. Women languish in asylum because there is no one to
take care of them or to take them back when they are cured. Wards are
filthy and over crowded with not even the bare provisions of beds and pillows.
The need for separate prison accommodation for women inmates has been
emphasized repeatedly, yet there is indifference in implementation. There
are nearly 4000 women prisoners in India are against this; there are only
six institutions for women prisoners with a sanctioned capacity for 975
prisoners. The rest are kept in the wings where male prisoners are kept. In
addition to this, the institutions meant for women prisoners are old buildings
which have outlived their utility. 21

The Juvenile Justice System in India

The Juvenile Justice (Care and Protection of Children) Act, 2000 is the
primary legal framework for juvenile justice in India. This Act provides for a
special approach towards the prevention and treatment of juvenile
delinquency and gives a framework for the protection, treatment and
rehabilitation of children in the purview of the juvenile justice system. This
law, brought in compliance of the 1989 UN Convention on the Rights of the
Child (UNCRC), repealed the earlier Juvenile Justice Act of 1986 after India
signed and ratified the UNCRC in 1992. This Act has been further amended
in 2006 and 2010. This is an Act to consolidate and amend the law relating
to juveniles in conflict with law and children in need of care and protection,
by providing for proper care, protection and treatment by catering to their
development needs, and by adopting a child-friendly approach in the
adjudication and disposition of matters in the best interest of children and
for their ultimate rehabilitation through various institutions established under
this enactment.

The juvenile justice system has evolved over the years based on the
premise that juveniles are different from adults who commit acts generally
should be treated differently from adults. Separate courts, detention



facilities, rules, procedures and laws were created for juveniles with the
intent to protect their welfare and rehabilitate them, while protecting public
safety. Each state should have particular ownership of the juvenile crime
problems. The inclination toward crime often arises from factors at home,
the impact of crime is felt in neighborhood, the arrest, and prosecution and
in most cases, the disposition is city operations. But eventually the juvenile
justice system lost its significant and path and also became a gender
biased system and the laws framed for the juveniles took an ugly shape in
the form of gender injustice.22

Girls in the justice system experience a multitude of risk factors, often
at higher rates than their male counterparts. Offending girls exhibit higher
rates of mental health problem, exhibit more aggression toward family
members and suffer more negative consequences from their justice system
involvement than offending boys. Antisocial girls are less likely to access
treatment and have fewer community based treatment options than boys,
despite their increased need for services. Finally, girls who are formally
charged are more likely to be placed in secure confinement than boys in
the same situation and to act out violently once there. The combination of
these factors put female offenders on a pathway to continued justice
system involvement and long term dysfunction that they carry on into
adulthood and pass on to their children.23

Conclusion

The juvenile justice system has evolved over the years based on the
premise that juveniles are different from adults who commit acts generally
should be treated differently from adults. It is submitted by authors that girls
in the justice system experience a multitude of risk factors, often at higher
rates than their male counterparts. Offending girls exhibit higher rates of
mental health problem, exhibit more aggression toward family members
and suffer more negative consequences from their justice system
involvement than offending boys. Same rules for both male and female child
are not suitable. Special provisions must be added for protection to female
juveniles. Children are all around us. They represent about a quarter of the
world’s population. They are not equipped to defend themselves; they
depend on what is given them. They are victims of circumstances. They
bring us joy, they bring us tears, and they are our reason to hope. "We must
get the right service to the right kid at the right time". The past twenty years
have been a tumultuous period for the Indian juvenile justice system. The
most recent moral panic over juvenile delinquency and the myths
associated with it – such as that an epidemic of youth violence was taking



place and that a new breed of juvenile super predators was emerging which
led to dramatic changes in juvenile justice policies and practices and their
influences are still in evidence. Punitive measures have been very wide and
new laws had been framed and thereby girls must be given some extra relief
in gender specific regulations.
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Dr. Parmod Malik

Right to Health of Women : A Case
Study of Tubal Ligation in India

Mumbai : Ten women have died in the city in 2015-16 after undergoing
tubectomy, the female sterilization surgery that is promoted as safe and one
of the most reliable family planning methods by government1.

Tubal ligation is one of the methotds of birth control. Government also
give an incentive to the people who come for all these birth control operations
but report of failure and death rates put some question mark about this. It
is a matter of concern that no one is responsible or accountable for that.
It  is also matter of concern whether the victim of all these entitled to
compensation because of failure of such operations .

As per World Health Organization, Health is a state of complete
physical, mental and social well-being and not merely the absence of
disease.2 If you see this definition from layman perspective, it is negative
definition as most of us think right to health comes only when there is a
presence of disease.

India has guaranteed various social rights in its Constitution under a
special sections entitled Directive Principles of State Policy. India reaffirmed
its commitment to the people that protection of its people's health is an
important public policy.

Indian Constitution and Right to Health

The Constitution of India and its various provisions provide this right
directly to its citizens.

Article 21 of Indian Constitution says that no person shall be deprived
of his life or personal liberty except according to the procedure established
by law. The framers of Indian Constitution have rightly inserted various
provisions regarding health of people. Article 38 says that the State shall
strive to promote the welfare of the people by securing and protecting as



effectively as it may a social order in which justice, social, economic and
political, shall inform all the institutions of the national life

Article 39 (e) states that the health and strength to workers, men and
women, and the tender age of children are not abused and that citizens are
not forced by economic necessity to enter avocations unsuited to their age
or strength;

Article 47 of Indian Constitution has given the duty to the State to raise
the level of nutrition and the standard of living and to improve public health.
The State shall regard the raising of the level of nutrition and the standard
of living of its people and the improvement of public health as among its
primary duties and, in particular, the State shall endeavour to bring about
prohibition of the consumption except for medicinal purposes of intoxicating
drinks and of drugs which are injurious to health

Article 51(A) (j) has imparted on us fundamental duty that to strive
towards excellence in all spheres of individual and collective activity so that
the nation constantly rises to higher levels of endeavour and achievement.
This duty can be performed when we become healthy. It is the social
obligation and fundamental duty special in Article 51 A of Indian Constitution

International Conventions relating to Public Health

The first expression of right to health in an international legal instrument
came in the constitution of the World Health Organization in 1946. This first
declaration of right to health was followed by many declarations and treaties
that proclaimed the existence of the right to health such as Article 25 of the
Universal Declaration of Human Rights, Article 12 of International Covenant
on Economic, Social and Cultural Rights, declaration of Alma Ata 1978 and
World Health organization declaration, 1998 adopted by the World Health
Assembly.

The Provisions of Universal Declaration of Human Rights3 state that,
everyone has a right to a standard of living, adequate for the health and well-
being of himself including food, clothing, house and medical care and
necessary social services. It guarantees that right to health, medical care
and same as was read into Article 21.

Article 12 of International Covenant on Economic, Social and Cultural
Rights, 1966 states that the health is one of fundamental basic need of all
human beings and it recognizes the right to the enjoyment of the highest
attainable standard of physical and mental health.

The WHO Expert Committee report says ‘the much higher rate of mother
and child mortality and mobility in developing areas are mainly due to result
of poor nutrition, widespread infection and hazardous and excessive
reproduction due to inadequate medical care, supervision and treatment.

So we can say that health is universally recognized as essential to



human condition. The Preamble of the Constitution of the WHO provided the
first documentary recognition of the right to health, which guaranteed highest
attainable standard of Health as human right.  The human rights law under
the Universal Declaration of Human Rights was legally enforced by article
12 of the International Covenant on Economic, Social and Cultural Rights.
The World Health Declaration adopted 1998 provided the Framework for the
development of future policy for health for all in the 21st century. So we can
say that today, many international human right instruments address health
and health related issues.

Role of Judiciary and Right to Health
Judiciary is performing commendable job in interpreting the provisions

of law4. A woman having undergone a sterilization operation becomes
pregnant and delivers a child, is entitled to compensation is concluded by
judgments of the Supreme Court. In Parman and Katara vs. Union of India5,
the honorable Supreme Court held that it is the professional obligation of all
doctors whether government or private to extend medical aid to the injured
person immediately to preserve life. Kirloskar Brothers Limited versus ESI
Corporation6, the  Supreme Court held that the right to health is fundamental
right of workmen which is available against state as well as private industries.

Paschim Bangal Khet Mazdoor Samity vs. State of West Bengal7, the
Supreme Court held that Article 21 imposed obligation on the State to
safeguard the right to life of every person which includes right to health. In
State of Punjab vs. Mahendra Singh Chawla8, the Supreme Court held that
right to health is integral to right to life, government has constitutional
obligation to provide health facilities. In Vincent Panikurlangara Vs. Union
of India9, Supreme Court has formed the principle, Public Health to be a matter
of top priority and it is a constitutional obligation of the state to provide
adequate Medical Services to the people to preserve human life.

In State of Punjab vs. Shiv Ram & Others10, Supreme Court held that
merely because a woman having undergone a sterilization operation
becomes pregnant, does not mean that there was any medical negligence
or deficiency in performing surgery. That the tubectomy operation can fail
and simply because the operation failed, does not entitle the woman to claim
compensation. The surgeon cannot be held liable in contract unless the
plaintiff alleges and proves that the surgeon had assured 100% exclusion
of pregnancy after the surgery and it was only on the basis of such assurance
that the plaintiff was persuaded to undergo surgery, since, it was probable
that no responsible medical man would intend to give such a warranty.

Compensation for Tubectomy and Vasectomy Victims
The tubectomy and vasectomy (sterilization) programme in India is

voluntary in nature and the couples choose a method best suited to them.



During the year 2013-14, 4092806 sterilisation operations have been
performed in the country. The government provides compensation in case
of death/failure of tubectomy and vasectomy operation as per details is given
below:

Family Planning Indemnity Scheme.

Section Coverage Limits

I IA Death following sterilization (inclusive of death during process
of sterilization operation) in hospital or within 7 days from the
date of discharge from the hospital.                  Rs. 2,00,000

IB Death following sterilization within 8-30 days from the date of
discharge from the hospital.                                Rs. 50,000

IC  Failure of Sterilization                                       Rs 30,000

ID Cost of treatment in hospital and up to 60 days arising out of
complication following Sterilization operation (inclusive of
complication during process of sterilization operation) from the
date of discharge.             Actual not exceeding Rs 25,000

II Indemnity Insurance per Doctor/facility but not more than 4
cases in a year.                     Up to Rs. 2,00,000/- per claim

The largest study on tubal ligation, U.S. Collaborative Review of
Sterilization, indicates 1 out of every 54 tubal ligation procedures will fail and
result in pregnancy. Government must ensure conditions in which everyone
can be as healthy as possible. If we want justice and human right in
reproductive health, Men should also play a greater role in family planning
and relieve their partners some of the burden of contraceptive use. It is good
act on the part of the state to provide compensation to those persons whose
operation failed. This financial help give them relief or access to medicine.
But side by side, scientists must work on the new method of sterilization
so that old technique operations not be used in future.


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