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Devnarayan Meena

The Constitution and the Children

The Indian Constitution  is  a  living  document,  an  instrument  which
makes  the government system work. Children are the future of a country.
They bring the development & prosperity to the country. The Constitution
is the pioneer of child rights, which contains various key sections which not
only empower children but also ensure that their rights are well protected
and preserved. Children are the greatest gift of Humanity. They are entitled
to a healthy and free environment of growth and development through which
they can develop themselves and in turn lead the nation to large scale
progress.

Keywords : Constitution of India, Children, Healthy Environment,
Child Rights

WHO IS CHILD? According to international law, a ‘child’ means every
human being below the age of 18 years. This is a universally accepted
definition of a child and comes from the United Nations Convention on the
Rights of the Child (UNCRC), an international legal instrument accepted and
ratified by most countries.

Legal Definition of a Child

Article 45 of the Constitution of India defines child as a person younger
than 14 years.

According to the Juvenile Justice (care and Protection of a Child) Act,
a child is a person who has not completed 18 years of age.

India has always recognized the category of persons below the age of
18 years as distinct legal entity. That is precisely why people can vote or
get a driving license or enter into legal contracts only when they attain the
age of 18 years. Moreover, after ratifying the UNCRC in 1992, India changed
its law on juvenile justice to ensure that every person below the age of 18
years, who is in need of care and protection, is entitled to receive it from
the State.



What makes a person a ‘child’ is the person’s ‘age.’ Even if a person
under the age of 18 years is married and has children of her/his own, she/
he is recognized as a child according to international standards.

CONSTITUTIONAL PROVISIONS REGARDING CHILD RIGHTS

The Constitution of India guarantees all children certain rights, which
have been specially included for them. These include:

Article 14 : The State shall not deny to any person equality before the
law or the equal protection of the laws within the territory of India.

Article 15: (1) The State shall not discriminate against any citizen on
grounds only of religion, race, caste, sex, and place of birth or any of them.

(2) No citizen shall, on grounds only of religion, race, caste, sex, place
of birth or any of them, be subject to any disability, liability, restriction or
condition with regard to - Prohibition of discrimination on grounds of religion,
race, caste, sex or place of birth.
(a) access to shops, public restaurants, hotels and places of public

entertainment; or
(b) the use of wells, tanks, bathing ghats, roads and places of public

resort maintained wholly or partly out of State funds or dedicated to
the use of the general public.

(3) Nothing in this article shall prevent the State from making any special
provision for women and children.

(4) Nothing in this article or in clause (2) of article 29 shall prevent the
State from making any special provision for the advancement of any
socially and educationally backward classes of citizens or for the
Scheduled Castes and the Scheduled Tribes.

(5) Nothing in this article or in sub-clause (g) of clause (1) of article 19
shall prevent the State from making  any special provision, by law, for
the advancement of any socially and educationally backward classes
of citizens or for the Scheduled Castes or the Scheduled Tribes in so
far as such special provisions relate to their admission to educational
institutions including private educational institutions, whether aided or
unaided by the State, other than the minority educational institutions
referred to in clause (1) of article 30.]
Article 21. No person shall be deprived of his life or personal liberty

except according to procedure established by law.
Article 21A. The State shall provide free and compulsory education to

all children of the age of six to fourteen years in such manner as the State
may, by law, determine.

Article 23. (1) Traffic in human beings and beggar and other similar
forms of forced labour are prohibited and any contravention of this provision



shall be an offence punishable in accordance with law.
(2) Nothing in this article shall prevent the State from imposing

compulsory service for public purposes, and in imposing such service the
State shall not make any discrimination on grounds only of religion, race,
caste or class or any of them.

Article 24. Right to be protected from any hazardous employment till
the age of 14.

Article 29. (1) Any section of the citizens residing in the territory of
India or any part thereof having a distinct language, script or culture of its
own shall have the right to conserve the same.

(2) No citizen shall be denied admission into any educational
institution maintained by the State or receiving aid out of State funds on
grounds only of religion, race, caste, language or any of them.

Article 39 (e) that the health and strength of workers, men and
women, and the tender age of children are not abused and that citizens are
not forced by economic necessity to enter avocations unsuited to their age
or strength;

(f) that children are given opportunities and facilities to develop in a
healthy manner and in conditions of freedom and dignity and that childhood
and youth are protected against exploitation and against moral and material
abandonment.

Article 45. The State shall endeavour to provide, within a period of ten
years from the commencement of this Constitution, for free and compulsory
education for all children until they complete the age of fourteen years.]

Article 46. The State shall promote with special care the educational
and economic interests of the weaker sections of the people, and, in
particular, of the Scheduled Castes and the Scheduled Tribes, and shall
protect them from social injustice and all forms of exploitation.

Article 47. The State shall regard the raising of the level of nutrition
and the standard of living of its people and the improvement of public health
as among its primary duties and, in particular, the State shall endeavour to
bring about prohibition of the consumption except for medicinal purposes of
intoxicating drinks and of drugs which are injurious to health.

Article 51A(k). Parent or guardian to provide opportunities for
education to his child or, as the case may be, ward between the age of six
and fourteen years.

Besides the Constitution, there are several laws that specifically apply
to children. As responsible teachers and citizens, it is advisable that you
are aware of them and their significance. These have been described in
different sections of this booklet along with the issues they deal with.



INTERNATIONAL LAW PROVISIONS REGARDING CHILD RIGHTS

United Nations Convention on the Rights of the Child

The most significant of all international laws for children is the UN
Convention on the Rights of the Child, popularly referred to as the CRC.
This, together with our Indian Constitution and Laws, determine what rights
all children must have.

What is the UN Convention on the Rights of the Child?

Human rights belong to all people, regardless of their age, including
children. However, because of their special status - whereby children need
extra protection and guidance from adults - children also have some special
rights of their own. These are called children’s rights and they are laid out
in the UN Convention on the Rights of the Child (CRC).

Significant features of the UN Convention on the Rights of the Child
(CRC)

 Applies equally to both girls and boys up to the age of 18, even if they
are married or already have children of their own.

 The convention is guided by the principles of ‘Best Interest of the Child’
and ‘Non-discrimination’ and ‘Respect for views of the child.’

 It emphasises the importance of the family and the need to create an
environment that is conducive to the healthy growth and development
of children.

 It obligates the state to respect and ensure that children get a fair and
equitable deal in society.

It draws attention to four sets of civil, political, social, economic and
cultural rights:

 Survival
 Protection
 Development
 Participation

Right to Survival includes

 Right to life.
 The highest attainable standard of health.
 Nutrition.
 Adequate standard of living.
 A name and a nationality.



Right to Development includes

 Right to education.
 Support for early childhood care and development.
 Social security.
 Right to leisure, recreation and cultural activities.

Right to Protection includes freedom from all forms of

 Exploitation.
 Abuse.
 Inhuman or degrading treatment.
 Neglect.
 Special protection in special circumstances such as situations of

emergency and armed conflicts, in case of disability etc.

Right to Participation includes

 Respect for the views of the child.
 Freedom of expression.
 Access to appropriate information.
 Freedom of thought, conscience and religion.

All rights are dependent on each other and are indivisible. However,
because of their nature all rights are divided into:

IMPLEMENTATION OF INTERNATIONAL LAW IN INDIA

International law does not become automatically applicable in India. It
needs to be translated into national law. But they can be cited as additional
documents. Supreme Court has used it to make judgments, which have
now become case law.

Githa Hariharan & Another Vs. Reserve Bank of India & Another,
(February 17, 1999) Supreme Court of India stated, "India is a signatory
to CEDAW….the interpretation..placed on s6(a) gives effect to the
principles contained in these instruments. The domestic courts are under
an obligation to give due regard to international conventions and norms for
construing domestic laws when there is no inconsistency between them."

Before we refer to the international conventions and norms having
relevance in this field and the manner in which they assume significance in
application judicial interpretation, we may advert to some other provisions
in the Constitution which permit such use… Article 253- legislation for giving
effect to international agreements. Notwithstanding anything in the
foregoing provisions of this Chapter, Parliament has power to make any law
for the whole or any part of the territory of India for implementing any treaty.
Agreement or convention with any other country or countries or any
decision made at any international conference, association or other body.



People’s Union for Civil Liberties (PUCL) Vs. Union of India : The
Supreme Court of India after referring to International Covenant on Civil and
Political Rights and Universal Declaration of Human Rights observed that,
"It is almost an accepted position of law that rule of customary International
law which are not contrary to the municipal law shall deemed to be
incorporated in the Domestic law."

Conclusion : Children are the greatest gift of humanity. Therefore, it
is our prior duty to provide a healthy environment to the children and protect
them from all dangers. As the Constitution of India and United Nations
Convention guarantees fundamental rights to the all children, it is our
bounded duty to care and support them from all dangers and make every
child to feel secure, cared, loved and well protected. If our country can make
this change, then there won’t be any child abuse, child labour or illiterate
in our country. Let’s feel responsible to care for the rights of the children.
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Ms. Chetali Solanki

 Lifting the Apartheid : An Insight to
Rights of Forest Dwellers

From times immemorial, the forest dwellers have shared isolation with
forests and have lived in a harmonious and symbiotic relation causing no
impairment to the forests. But with the dawn of globalisation, the challenge
in promoting the interests of forest dwellers has faced teething troubles
which has created a lag in reaching people out there.

The forests have always played a significant role in commencing life
for humans and are still support the survival of 100 million tribal people1 who
live in interiors or in the vicinity of the forests. These people’s entire
livelihood depends on the existence of these forests which is being
shattered in the churns of urbanisation and globalisation. Thus, the lives of
these forest dwellers get affected as their socio-economic and cultural
patterns get affected in this process. Being scattered in many states, the
population of these people is very often neglected, hence they suffer a life
deficient in terms of recognition and rights.

Before independence, when the Britishers conquered India, these
forests were commercialised to supply timber for various purposes. The
commercialisation of the forest area restricted these dwellers freedom to
use or exploit the forest produce and as the forests were administered for
generating revenue, the margin of survival kept on decreasing for the people
depending on forests. Eventually, all the laws made during the colonial rule
were to advance and benefit the British. 97 percent of the forest area was
brought under the state’s ownership which in effect curtailed the access for
the forest dwelling indigenous communities.2 After India got independence
and enacted the National Forest Policy, 1952, dwellers were again left with
no rights i.e., rights to the foresters were denied. As the source of their
survival got into the clutches of modernisation, the dwellers were sidelined
to search for a newer source of survival which increased migrations towards



rural and urban areas and hiked unemployment and poverty and made the
condition worse and lives pitiable.

The Government passed the Forest Rights Act (FRA) (Scheduled
Tribes and Other Traditional Dwellers (Recognition of Forest Rights) Act,
2006) to provide title (residing and holding) rights to the forest dwelling tribes
and communities who have been residing in the areas of forest from
generations.

Since 2006, the traditional dwellers and other indigenous group’s
rights have been at stake and even after the passing of the FRA, 2006,
majority of the tribal communities experience grave human rights violations
and are unaware of their right to these forests.

The international society has at every point propagated the importance
of human rights and has taken all the crucial steps to preserve the inherent
rights individual and the human family at large. To provide to forest dwellers
specific recognition, the Indigenous & Tribal Population Convention in 1957
was introduced at the global level which was an attempt by the global
community to recognise these people and to provide them the essence of
justice, equality and freedom.

Indigenous & Tribal Population Convention, 19573

The convention is divided into six parts under which it deals with overall
development of the tribals and the indigenous people. Part I of the
convention consist of 10 Articles and it deals with the provisions of General
Policy, on the other hand, Part II of the Convention deals with Articles
ranging from 11 to 14 and it deals with the provisions of lands and its
holdings, Part III, Article 15 of the convention deals with medical assistance
and health facilities to the tribals, Part IV of the convention deals with
vocational training programs and provisions related to handicrafts and rural
industries and it consist of Articles ranging from 16 to 18, Part V, Article
19 & 20 of the Convention deals with the provisions of economic and social
security, Part VI, Article 21- 26 of the Convention deals with the provisions
of education and  means of communication.

Brief recap of forest governance in pre-British and British India

During British India, the needs and greed of the Empire dictated the
management of forests. The Forest Charter of 1855 has been the first
attempt of the British Indian government in the direction of forest
governance. Teak timber was made to be state property, and strict
regulations were put on its trade. The forest department was then organised
and our first ever Forest Act was enacted. The Indian Forest Act, 1865, was
to follow the Charter of 1855, amended in 1878 and then in 1927. The
government was empowered by the 1865 Act to appropriate any land



covered with trees. This Act was replaced by the Indian Forest Act of 1878
for strict state control over forest resources. This Act took away all
privileges and rights that were not explicitly given.4

The British Indian government brought its first forest policy by a
resolution on October 19, 1894. It was meant for state control over forests
and the need to exploit forests to augment state revenue. In short, during
British rule, a forest department was organised, a systematic inventory of
trees carried out, customary rights of people over forest land and produce
curtailed and transformed into concessions to be enjoyed at the will of forest
officials, and, most important, forests became a major source of revenue for
the government.5

Forest governance in independent India, 1947-2011

Forest governance in independent India was divided into 3 phases. In
the first phase, the idea very clearly was to ensure that forests be made to
work to generate revenue which, in turn, would support development and the
country’s industrialisation. The second phase was when conservationists
had a field day and their exclusionist conservation agenda was the
dominant tool of forest management. Legislation on forest and wildlife
conservation was enacted; people’s rights were also given their due place
in these enactments but were not implemented with the same spirit on the
ground. It wasn’t until 1988 that the third phase in forest management can
be said to have begun, when, for the first time, the national forest policy
articulated that people living in and around forests and dependent on them
for their livelihood and sustenance should have first charge of forest
produce. After this, the government did take small but significant steps in
the form of Joint Forest Management (JFM) to make forest-dwellers
stakeholders in the governance of forests.

Since Independence, food security for starving and hungry Indians,
industrialisation and development activities such as irrigation projects and
large hydroelectric power projects were more important. Thus forest
management in those days was to serve this purpose. Rural forest-
dependent people and their livelihood needs was the last thing on the minds
of people involved in forest management.6

The Wildlife Protection Act, 1972 was passed at request of state
governments. The Act indirectly had a significant impact on forest
management and on forest dwellers for their sustenance and livelihood. The
focus was protection and conservation of wildlife, protection of plant and
animal species, and ensuring ecological and environmental sustainability.
No attention was paid to forest-inhabiting and dependent communities and
made their customary rights and privileges subservient to the cause of
wildlife protection and management. However, it included their settlement



rights in forest areas before any such area is finally notified as a protected
area in the form of a wildlife sanctuary or national park.

Forest Conservation Act reflects changing concerns in management
and governance of forests from exploitation to conservation. By 1988, state
governments were not allowed, unless there is a previous sanction by
central government, to lease or otherwise any forest land to any private
person. The focus was on conservation and people dependant on forests are
overlooked to conservation objectives once again.7

First time recognition of rights of forest-dwelling communities on
forests was considered by National Forest Policy of 1988. It has also been
acknowledged by the Biological Diversity Act, 2002 that the importance of
local people and their participation in their work towards conservation of
biodiversity. This Act therefore includes local community in participating for
management of biodiversity.

After the passing of the Scheduled Tribes and Other Traditional
Dwellers (Recognition of Forest Rights) Act, 2006, there was a sudden rise
in the people claiming for registration for the titles on the forest lands and
other areas of the forests.

This Act has tried to recognise the rights of India’s forest dwellers by
a way which is democratic and transparent and therefore, it can be said to
be of great potential to restore the land and belongings of private individuals
back to them for cultivation and livelihoods. It empowers the tribal and their
village community to themselves hold assemblies and protect, conserve
and manage the community forest, which statutorily recognised, for
sustainable use in common interest. This Act requires that right over only
up to the maximum area of 4 hectares of land occupation may be
recognised. On grounds, States have mostly only provided for the
recognition of right to obtain title over maximum of 4 hectare of land for
occupation under the FRA. And there is very little awareness about other
rights which are assured and can be claimed under this Act by claimants,
among both government officials and villagers.

Community Forest Rights (CFRs)

This is a totally new right introduced by FRA which can be claimed
herein which has in it restitution of customary usufruct rights over forests,
rights to produce of water bodies; grazing rights (both for settled and
nomadic communities); rights to community tenures over ‘habitat’ for
Primitive Tribal Groups; ownership rights over Non-Timber Forest Products
and rights over community forest resources.

This will allow the claimants to seek restitution of their usufruct
community forest rights arbitrarily which were taken away when the
declaration of various common lands of different kinds were made as state



forests.11 This shall also give statutory power village to Gram Sabhas to
work for protection, conservation and management of community forests for
sustainable development and use.

Recognition of Right

Primarily, the Act make a look like it is recognizing right of all the
schedule tribes and other tribals by the language of its preamble. But in
actuality, Act has restrictive definitions and shall exclude a large number
from its ambit and not all Scheduled Tribes and Other Traditional Forest
Dwellers (STs and OTFD s) can claim rights irrespective of their suffrage
and deprivation of pre-existing rights. Hence, since the implementation of
Act it has been hard to assess the actual number of people who were
deprived of their rights in the past and who are still not included in the Act,
as there has been a vast diversity of claims made for unrecognized rights.

The Act also requires the claimants of rights to prove residence in the
claimed forest land for over 3 generations of 25 years each, which can be
seen to be stringent for OTFD (Other Traditional Forest Dwellers) and is
surprisingly also applicable on STs who were back then compelled to move
to different parts and areas as an outcome of displacement for development
projects or in lieu of finances and employment. This provision was a result
of high arguments by the Ministry of Tribal Affairs to include OTFDs in the
Act only with a number of grounds/restrictions.8

The most important concern of theirs was that allowing such non-
tribals to claim rights under this Act will be like opening the doors for greedy
land grabbers to acquire forest land. Ministry was of thought that STs lived
mostly in scheduled areas and were recognised constitutionally, also that
the government records were prepared at the time of scheduling available.
And hence they considered that it shall be easy to identify STs and avoid
any abuse of law by unwanted greedy claimants.

However, in the case of OFTDs this requirement was unreasonable and
legally questionable as proving three generations, of 25 years each, of
residence since they were to prove residence in distant forest areas since
1930, which is long before our independence and also quiet long before the
enactment of the Forest Conservation Act (FCA), 1980, since which the
recognition of any right over forest land has been made difficult as it then
required central government’s permission for the land to be changed and
brought in non-forest category.9

The forest tribes and the dwellers have faced discriminatory practices
since times immemorial; earlier it was the British who used to exploit the
forests for varied purposes. Though the condition changed after
independence, but it was not enough to settle the thirst of the forest
dwellers and till today they crave basic human rights amidst all the laws.



Intervention by rebel groups

The rebellious movements like Naxal movement against the
government opposing the policies and schemes often overlap with the lives
of these people residing in the forests. Due to these movements, habitat of
forest dwellers is often trespassed and they are also targeted by the military
and the police officials as naxal activists. This menace could be outdone
by implementing the provisions of Forest Rights Act, 2006 and also by
introducing forest dwellers to skill development activities.

Need based employment

The forest dwellers are often employed in the activities carried out in
forests with a very marginal and minimal pay. Due to this, these people are
exploited under revenue maximisation for governmental and private players.

Urbanisation

Urbanisation and its results which are development and progress
create alienation and migration for the forest dwellers and the tribal people.
As they are accustomed to the life which is totally dependent on the forest
they are exploited in the urban areas where they migrate for job
opportunities.

Political problems

Other problems for these people are the political interventions
supporting the people who take control over the basic resources of the
forest. These people are not checked by the police and other patrolling
officials, result of which the tribals and dwellers living in the forest suffer.
Under these circumstances, it is very essential that these people are
recognised with legal protection at every level.

Efforts in all the states are often less than adequate for spreading
awareness regarding the rights of the forest dwellers and the tribals. Due
to the lack of awareness and corrupt practices at the root levels, the
initiatives undertaken are confined only to the legislative platform and are
never implemented.
 Therefore, a need for promoting information dissemination, specific

education policies and communication drives stating the objective and
purpose of every governmental schemes to be conducted by the
regional monitoring authorities.

 Awareness campaigns should be organised, use of technology be
induced in mundane lives of these people which could increase the
level of overall awareness at large.

 Government at both the central and the state level should develop



mechanisms to boost participation of forest dwellers and the tribals at
planning and execution stages.

 They should be supported financially through organisations such as
cooperatives, gramin banks and other governmental financial
institutions should be given.

 As, these people dwell in forests and are dependent on the forest
yields the art and craft techniques developed by the forest dwellers
should be popularised so that more job opportunities could be created
and their independence could be substantially increased.


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