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Santosh Khanna

Judiciary be Above Board

The Supreme Court not only administer justice between the citizens
and citizens but also between states and the citizens in addition to ensuring
interpretation of the Constitution in right earnest. To perform this
stupendous task, we need a judiciary which should be independent,
impartial, incorruptible having courage and conviction to do the right as
defined by law. The judges of the Supreme Court and the various High
Courts take the oath to perform their duties without fear and favour or ill-
will, the most important qualities of a Supreme Court judge is his
impartiality and integrity.

During the last 70 years after independence, the Supreme Court has
generally been considered to be an impartial body in which the people of
the country have utmost faith.  Sometimes, some allegations of corruption
are heard against some judges but generally, these are not investigated
and in a few cases, where investigated, these allegations did not result in
impeachment of the person for one or the other reason. In the case of
Justice V. Ramaswami, though the allegations were proven, the
Government of the day (Congress Government) saved this corrupt judge
from impeachment by abstaining voting in Lok Sabha.  Had they voted, the
then Chief Justice of the Punjab and Haryana High Court would have been
impeached and removed sending a message that there is zero tolerance in
respect of corruption in public life.

As is well known, the Supreme Court judges are appointed by the
President but in actual practice, the appointment of judges to SC and High
Courts are being recommended by a collegium comprising Chief Justice
of India and the four senior most Supreme Court judges.

During the last many decades, the Collegium is appointing judges
virtually as the President is bound by the recommendations of the Supreme
Court Collegium.  In case, the President does not agree in respect of any



names of judges recommended by the collegium, he can ask the collegium
to reconsider its recommendation. If the collegium again recommend the
same name, the President has to appoint that judge as he has no other
option to do anything to the contrary.

The Collegium has been doing the work of recommending the names
of judges to be appointed to the Supreme Court and the various High
Courts as also the transfer of judges from one High Court to another High
Court. The Collegium has also come under cloud and the persistent
criticism of Collegium led to Parliament to amend the Constitution and to
pass an enabling law for an affective alternative to the SC Collegium.  The
Parliament amended the Constitution and made the law on the last day of
2014. The amendment changed several provisions of the Constitution
requiring the proposed National Judicial Appointment Commission to
recommend the appointment of Supreme Court and High Court judges and
transfer of High Court judges from one High Court to another High Court.
But the amended provisions and the supportive law was challenged in the
Supreme Court. A bench of five judges including justice Chelmeshwar
invalidated these provisions by a majority of 4 to 1 on the ground that the
amendments and National Judicial Commission Act undermined the
primacy of the Chief Justice of India and independence of the judiciary.

So, still the judges are being recommended and appointed by the
Supreme Court Collegium. So, when the four senior most judges Justice J.
Chelmeshwar, Justice Ranjan Gogoi, Justice Lokur and Justice Kurian
held a Press Conference alleging that everything is not well in the working
of the highest court, the people and the media was taken aback at such an
unbecoming behavior of these judges.  It looks like a family feud which
should have been sorted out within the Institution.

In the Press conference, the four judges publicly criticized Justice
Dipak Mishra, the Chief Justice of India for his style of administration and
the allocation of cases. Their contention was that several senior judges in
the court are being ignored while setting up benches to hear important
cases having national bearing. It seems that the conflict seems to be
between pro-and anti Modi forces. Otherwise, casting of aspersions on the
abilities of some judges to whom the Chief Justice of India is alleged to
have allotted cases would not have risen. The way a parliamentarian of a
political party rushed to meet Justice Chelameshwar at his residence and
a political party rushed to the Press on these judges give credence to the
controversy that there is something more than meets the eye.

Justice Dipak Mishra was appointed the Chief Justice of India as per
the long established convention of appointing a senior judge as Chief
justice of India. The practice is that the Chief Justice of India at the time



of retirement recommends the name of the judge who is next to him to be
the next Chief Justice of India. The rule of seniority has always been
observed in the appointment except on two occasions when Smt. Indira
Gandhi was the Prime Minister and some judges were superceded to
appoint Chief Justice of India. Then the affected judges of the Supreme
Court resigned in protest. So, the Justice Dipak Mishra was appointed
Chief Justice as per the settled convention of seniority.

The trigger for the four senior most Judges to hold Press Conference
was Justice Loya’s death case which was allotted to Justice Arun Mishra
who happened to occupy the 10th position in order of seniority of Supreme
Court Judges. There were other cases also, such as medical case, judges
appointment case and as also the Aadhar Card case in which none of
these four judges were included in the Benches.

In the letter written to the Chief Justice of India by these four judges
two months before their Press Conference their contention is that ‘the
convention of recognizing the privilege of the Chief Justice of India to form
a roster and assign cases to different members/benches of the Court is a
convention devised for a disciplined and efficient transaction of business
of the Court but not a recognition of any superior authority, legal and
factual, of the Chief Justice over his colleagues.  It is too well settled in the
jurisprudence of this country that the Chief Justice is only the first among
the equals nothing more or nothing less.’  It is very strange that even
after 70 years of India’s independence, neither a complete system of
appointment of judges and their transfers have so far been evolved
effectively nor the powers of the Chief Justice of India have been clearly
defined. At present, the practice of appointment of judges by a collegium
comprising the Chief Justice of India and four senior most judges has not
been generally above board and on many occasions, the system has been
criticized. Has it not been the case, the Parliament would not have
amended the Constitution and enacted a law for a National Judicial
Appointment Commission. The constitutional amendment as well as the
supporting enactment relating to NJAC were challenged and the Supreme
Court invalidated both these saying that these provisions affect the
independence of judiciary. The 99th constitutional amendment and the
supporting enactment were not only passed by both Houses of Parliament
and ratified by the 16 states legislatures of the country but also received
the Consent of the President Shree Pranab Mukherjee and these
provisions were also enforced, on 13th April, 2015.

The National Judicial Appointment Commission seemed to be a sound
proposition as the appointment of judges was to be done by a Commission
consisting of Chief Justice of India (Chairman) and two other senior most



judges of Supreme Court, the Union Law Minister and two eminent
persons. These two eminent persons were to be nominated by the Chief
Justice of India, Prime Minister of India and the leader of Opposition Party
in Lok Sabha. It was also provided that while nominating these two persons,
one person among them has to be from Scheduled Castes or Scheduled
Tribes or OBCs or Minority Community or a Woman. As for the
appointment of the Chief Justice of India, the Commission shall
recommend the name of the senior most judge of the Supreme Court for
appointment as chief justice of India. But the Supreme Court held it
unconstitutional saying that it is against the independence of judiciary
which is a basic feature of the constitution. It means that judiciary does not
want any role of the Executive in this field. If we look at the composition of
this National Commission, it seemed to be very broad based and even it
titled towards the primacy of judiciary as it had Chief Justice and two other
senior most Judges of the Supreme Court, with other provision giving
primacy to these three functionaries. The composition of the Commission
seemed most democratic as it will include two eminent members including
one from SC/ST/OBC/Minority/Women. The SC collegium which is doing
this work at present has absolute power and when the power is absolute,
it tends to be misused and that is why collegium system is always being
criticized as is being alleged that the judges always come from only from
a few families of the country insinuating that all is not well with this method
of appointment and transfer of judges and even Justice J. Chelmeshwar
has been criticizing the collegium system and he even gave dissenting
judgement and upheld these provisions i.e. he was in favour of National
Judicial Appointment Commission.

As far as the powers of Chief Justice are concerned, he may be first
among equals as far as in the matter of hearing of cases and writing of
judgements as he cannot influence the vision of other judges hearing
cases with him, but it cannot be denied that he is a master of rosters.  If
he had no extra powers than the other senior judges, the provision of this
office in the Constitution seems infructuous. Even if his status in the
Constitution has not been defined, but it goes without saying that the Office
of Chief Justice of India has been entrusted with extra responsibilities than
those of the other senior judges. When he co-ordinates the work of this
highest body of Justice, by allotting the cases and creating the benches,
it can be a view of a particular judge or judges that the present Chief
Justice of India is allotting cases ‘selectively’ but it may not be true as he
may be doing his work according to his vision and not necessarily with
ulterior motives whereas the senior judges may be having their views
subjectively. This view may be due to many reasons, one view can be that



these judges being seniors are thinking too much of their seniority
meaning thereby that junior judges do not have that merit as they have.
That is why when Justice Arun Mishra was allocated a particular case and
these senior judges pointed out about that case in Press Conference.
Justice Arun Mishra was hurt saying that his image is tarnished and he
referred back that case to the Chief Justice of India.

The Chief Justice has rightly denied all these imputations but it is also
being stated that he has studied the roster system of the High Courts and
decided to bring in more transparency in the roster system.  Every system
is always subject to improvement but that does not mean that the person be
blamed on surmises. All said, it is also a fact that nobody should use his
powers arbitrarily and with ulterior intent.

But one thing is there which should also be discussed.  Whether in
the name of independence of judiciary, the whispers of judicial corruption
should be overlooked. The death of Justice Loya case is being heard at
present by a Three-member Bench with Chief Justice of India heading the
bench and it should be hoped that the real truth about the death of Justice
Loya will come out in due course.  There is a medical college case in which
it is being said that in the Odisha medical admission scam, the role of
senior judicial officers need to be investigated. If a CBI has mentioned
illegal gratification of a judge in its preliminary inquiry, the case should be
fully investigated to know the truth. The authority, whosoever be high,
should not be given a shield of independence in case of suspected
corruption. The judiciary is integrity is very important and it should be
safeguarded at any case.
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Dr. Bal Krishan Chawla and
 Ms. Shilpa Kwatra Chawla

Protection of Women Against
Domestic Violance

"I Call on men and boys everywhere to join us. Violence
against women and girls will not be eradicated until all of
us- Men and Boys-Refuse to Tolerate it."

-- U.N. Secretary-General Ban Ki-Moon

The human rights movements and constitutional movements in India
guaranteed the peaceful enjoyment of the natural rights granted to women.
But, lack of awareness and the lethargic attitude of the law enforcement
authority made the non-availability of the rights to the women. But the
strong efforts by the Government and non-government organizations may
establish the good situation in the family. At the same time, the domestic
violence is a family sensitive issue. While enforcing the social justice
under the domestic violence, it may cause the injustice to the society. It is
required to take special attention to dispose of the domestic violence
cases. Because once a domestic violence case is filed, it may lead to
dissolution of marriage and family system. It is true that the social change
can't be expected in a fixed time, it is a gradual process and it takes time.

Women have been the victims of violence and exploitation by the male
dominated society all over the world. India is no exception to this
unfortunate situation. Justice, liberty, equality and dignity are the four
main elements of free life stipulated in the Indian Constitution. They are the
steps to the attainment of goals of welfare State and all efforts of the
Government are directed towards the end in view. But, unfortunately even
after 70 years of independence, Indian people continue to grope in the
dark and all dreams of ensuring liberty, equality and dignity of women
continue to be mere farce as they have been systematically denied to
women. Family system, vulnerability, inhibitions, subordination, cultural,
religious and socio-economic reasons are inter-alia giving scope for



violence against women.
Domestic Violence is a very pervasive serious social malady and it

bluntly strips women of their most basic human rights including the right to
safety in their homes. Through violence, men seek and confirm the
devaluation and dehumanization of women. It is a serious human right
threat to women in any society, whether rich or poor. National Commission
for Women in a report estimates that at least 3% of Indian women face
Domestic Violence. Reporting of such cases is extremely low. One of the
major factors for this is the 'culture of silence' surrounding Domestic
Violence. This ensures that information about Domestic Violence is
sketchy and, as a consequence, the perpetration often escape
accountability.

Domestic Violence is a global problem affecting families of all classes
and cultures. The term 'Domestic Violence' is most commonly used to
describe the incidents of familial or intimate abuse. Traditionally, the family
has been considered a sphere of intimacy. This idealized conception, the
rhetoric of inviolability of family as an institution has shielded the Domestic
violence behind the iron curtain. It happens as an unacknowledged
phenomenon behind the closed doors of the family.

Meaning of Domestic Violence

Domestic Violence, also known as domestic abuse, spousal
abuse, family violence, and Intimate Partner violence (IPV), has been
broadly defined as a pattern of abusive behavior by one or both partners in
an intimate relationship such as marriage, dating, family friends or
cohabitation. Domestic violence, so defined, has many forms, including
physical aggression ( hitting, kicking, biting, shoving, restraining, slapping,
throwing objects), or threats thereof; sexual abuse; emotional abuse;
controlling or domineering; intimidation; stalking; passive/ covert abuse
(e.g., neglect); and economic deprivation. Alcohol consumption and
mental illness can be co-morbid with abuse, and present additional
challenges when present alongside patterns of abuse.

The expression "Domestic Violence"2 used in Section-3 means any
act, omission or commission or conducts of the respondent in case :
(a) harms or injuries or endangers the health, safety, life, limb or well-

being, whether mental or physical of the aggrieved person or tends to
do so and includes causing physical abuse, sexual abuse, verbal or
emotional abuse and economic abuse.

(b) harasses, harms, injures or endangers the aggrieved person with a view
to coerce her or any other person related to her to meet any unlawful
demand for any dowry or other property or valuable security; or

(c) has the effect of threatening the aggrieved person or any person related
to her by any conduct mentioned in clause (a) or clause (b); or



(d) Otherwise injures or causes harm, whether physical or mental, to the
aggrieved person.

Explanation I provide that for the purpose of the above section --
(i) Physical abuse will mean any act or conduct which is of such a

nature as to cause bodily pain, harm, or danger to life, limb or health
or impair the health or development of the aggrieved person and will
include assault, stridhan, property, jointly or separately owned by the
aggrieved person, payment of rental related to the shared household
and maintenance, criminal intimidation and criminal force;

(ii) Sexual abuse will include any conduct of sexual nature that abuses,
humiliates, degrades or otherwise violence the dignity of women;

(iii) Verbal or emotional abuse will include (a) insults, ridicule, humiliation,
name calling insults or ridicule specially with regard to not having a
child or male child; and (b) repeated threats to cause physical pain to
any person in whom the aggrieved person is interested.

(iv) Economic abuse will include(a) deprivation of all or any economic or
financial resources to which the aggrieved person is entitled under
any law or custom whether payable under an order of Court or
otherwise or which the aggrieved person requires out of necessity
including, but not limited to, household necessities for the aggrieved
person and her children, if any,; (b) disposal of household effects,
any alienation of assets whether movable or other property in which
the aggrieved person has an interest or is entitled to use by virtue of
the domestic relationship or which may be reasonably required by
the aggrieved person or her children or stridhan or any other
property jointly or separately held by the aggrieved person.

(c) Prohibition or restriction to continued access to resources or
facilities which the aggrieved person is entitled to use or enjoy by
virtue of the domestic relationship including access to the shared
household.

 Causes of Domestic Violence

Till date, the causes of domestic violence are not known. The reason
carried out in different parts of the world indicates that any social structure
which treats women as fundamentally of less value than men is conducive
to violence against women. Victims of violence are predominantly women
while perpetrators are overwhelmingly males, which give credence to the
theory that violence is an outcomes of gender inequality. According to
world wide survey low self admiration, pressure to keep families together,
fear of being alone, economic dependency, balancing the victim,
overwhelming shame and stigma, status of women are various factors that
had led to the infliction of the domestic violence.

The most common causes for women stalking and battering include



dissatisfaction with the dowry and exploiting women for more if it, arguing
with the partner, refusing to have sex with him, neglecting children, going
out of home without telling the partner, not cooking properly or at times
indulging in extra marital affairs, not looking after in-laws etc. In some case
infertility in females also leads to their assault by the family members. The
greed for dowry, desire for a male child and alcoholism of the spouse are
major factors of domestic violence against women in rural areas. There
have been gruesome reports of young bride being burnt alive or subjected
to continuous harassment for not bringing home the amount of demanded
dowry. Women in India also admit to hitting or beating because of their
suspicion about the husband's sexual involvement with other women. The
Tandoor Murder Case of Naina Sahni in New Delhi in the year 1995 is one
such dreadful incident of a woman being killed and then burnt in a Tandoor
by his husband. This incidence was an outcome of suspicion of extra
marital affairs of Naina Sahni which led to marital discord and domestic
violence against her.

Constitutional and Legal Framework for Protection of Women

Constitutional Provisions are : Preamble of Constitution of India
provides "Equality of status and opportunity" to all citizens.

Fundamental Rights; Article 14 : Equality before law. The State
shall not deny to any person equality before the law or the equal protection
of the laws within the territory of India.

Article 15(1) : The state shall not discriminate against any citizen on
grounds only of religion, race, caste, sex, place of birth or any of them.

Article 15(3) : Nothing in this article shall prevent the state from
making any special provision for women and children. Article 21
Protection of life and personal liberty-Right to dignity.

Article 23 : Prohibition of traffic in human beings and forced labour.
Indian Evidence Act, 1872 Section 113(1) presumption to a abetment

of suicide by a married woman-when the question is whether the
commission of suicide by a woman had been abetted by her husband or
any relative of her husband and of it is shown that she committed suicide
within a period of seven years of her marriage and that her husband or
such relative of her husband subjected her to cruelty, the court may
presume, having regard to all the other circumstances of the case, that
such suicide had been abetted by her husband or by such relative of her
husband.

Indian Penal Code (IPC), 1860- Section-304-B; Dowry death-(1)
Where the death of woman is caused by any burns or bodily injury or
occurs otherwise than under normal circumstances within seven years of
her marriage and it is shown that soon before her death, she was subjected
to cruelty or harassment by her husband or any relative of her husband



for, or in connection with, any demand for dowry, such death shall be
called " dowry death", and such husband or relative shall be deemed to
have caused her death.

Section: 498A : Husband or relative of husband of a woman
subjecting her to cruelty - Whoever, being the husband or the relative of
the husband of a woman, subjects such woman to cruelty shall be punished
with imprisonment for a term which may extend to three years and shall
also be liable to fine.

Explanation : For the purposes of this section, "cruelty" means-
(a) any willful conduct which is of such a nature as is likely to drive the

woman to commit suicide or to cause grave injury or danger to life,
limb or health ( whether mental or physical) of the woman; or

(b) harassment of the woman where such harassment is with a view to
coercing her or any person related to her to meet any unlawful
demand for any property or valuable security or is on account of
failure by her or any person related to her to meet such demand.
Domestic Violence Act, 2005 is secular in protecting women from

domestic violence. A woman who is the victim of domestic violence will
have the right to get the help of police, shelter homes and medical facilities.
The Domestic violence Act provides monetary compensation. The law will
cover those woman who are or have been in relationship where both
parties have lived together in a shared household.

This Act covers those women who are or have been in a relationship
at a point of time and both parties have lived together in a shared
household and are related by consanguinity, marriage, or through a
relationship in the nature of marriage or adoption. In addition, the
relationship with the family members, living together as a joint family is also
included. Even those women who are sisters, widows, mothers, single
women, or living with the abuse are entitled to legal protection.

Conclusion & Suggestions

Marriage involves transplantation of women from her parents family to
her in-laws family. When the girl is shifted from one family to another, it is
expected that great care and affection would be inflicted on her so that she
does not feel like a stranger in the family. It seems that the reality is totally
different. She is being beaten, harassed, tortured and in some cases, even
burn to death. There is no doubt about the fact that there is any dearth of
laws in this country or abroad. But the question here is do they have teeth
to bite? Do we really require stringent law? Do we need to prevent violence
before it starts? Are causes like patriarchal society, traditions, sex based
violence, servile mentality of women, the real causal factors for demeaning
position of women and do they actually serve as a backbone for violence
against women? Can education and self reliance of women help them in



breaking all those old bondages and shackles in which they are presently
trapped? Is equality still a dream which has till date not been realized?
These and many more questions keep on cropping up in our minds and it
really needs to be addressed.

There is no iota of doubt that woman is made to suffer violence by her
very own people for whom she had left her parents, the place where she
was born and brought up and had lived there for twenty five years. Why do
people forget that she has a heart, mind and body of her own and is a
human being who really feels pain when torture is inflicted on her. It is not
only in India but even abroad the scenario is more or less the same.

Woman is a human being and therefore domestic violence against
woman in violation of basic human rights. Human rights are those rights
with which a human being human, she is born with such right. It is
necessary that the system must treat her equal to men. Otherwise all those
tall talks which are made in seminars, conferences, movements etc. are
futile exercises.

Woman must not accept, she must challenge. She must not be awed
by that which has been built up around her. She must respect that woman
in her which struggles for expression. Achieving women's empowerment is
not a "quick-fix". It will take sound public policies, a holistic approach and
long term commitment from all development actors. Women's
empowerment is both a right and "smart economics". In the ultimate
analysis, empowering women is empowering society. Better women make
better homes, a better society, and help us men to better our best!


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Vinod Chaudhary

National and International Socio-
Legal Aspects of Environmental
Issues with Special Reference to

Climate Change

The term "environment" includes air, water, and land and the interrela-
tionships which exist among and between these basic elements and human
beings and other living organisms. Ecology is the science of the intricate
web of relationships between living and non-living surroundings. These in-
terdependent living (biological organisms) and non-living (air, water, tem-
perature, etc) components make up ecosystems eg. lakes, forests etc.
Larger combination of eco systems occurring in similar climates have simi-
lar characteristics are biomes. The term bio-diversity encompasses all spe-
cies of plants, animals, and micro-organisms and eco-systems and ecologi-
cal processes of which they are part.

2. Man-Environment Relationship

Changes in eco-systems occur continuously via slow natural process
of evolution dramatic examples of change can be seen where man has
altered the course of nature. The physical or biological man has been
transformed into "technological" man, lacking feeling, emotions, and
concern for the nature, and interested mainly in technology, precision and
excellence.

3. Environmental Degradation and Pollution

Environmental degradation refers to the deterioration in physical
components brought by anthropogenic (or man made) process to such an
extent that it can not be set right by homeostatic mechanism (a self
regulatory mechanism) of environment.



The causes for environmental degradation includes(1) growth in
population (2) scientific and technological development at an accelerated
pace (3) ambitious developmental projects aimed at fast economic
development (4) expanding industries, urban growth, and agriculture
development (5) unscientific utilisation of natural resources (6) poverty
(through overuse and misuse of limited resources to the point of
destruction) (7) affluence (through over-consumption of resources without
paying the full cost for it) (8) ignorance and lack of environmental
perception, and lack of public awareness towards environment (9)
philosophical outlook of the society.

4. Environmental Problems, Law and Policy in India

The major environmental concerns of  India today are air pollution
resulting from industrial development; domestic effluents, soil erosion,
deforestation, desertification, and loss of land and resources; ugly
landscapes, urban sprawls and city slums resulting from burgeoning
population.

India employs a range of regulatory instruments to preserve and
protect its natural resources. Across the country, government agencies
wield vast powers to regulate industry, mines and other polluters but are
reluctant to use their power to discipline violators. The judiciary, a
spectator to environmental despoliation till early 1990’s, has recently
assumed a proactive role of public educator1, policy maker2, super
administrator3, and more generally, amicus environment. The flurry of
legislation, loose enforcement and assertive judicial oversight have
combined to create a unique implementation dichotomy :one limb
represented by the hamstrung formal regulatory machinery comprised of
the pollution control boards, forest bureaucracies and state agencies; the
other, consisting of a non-formal adhoc  citizens and courts driven
implementation mechanism.

Environmental law is an instrument to protect and improve the
environment and also to control or prevent any act or omission polluting or
likely to pollute the environment. An environmental lawyer’s procedural
armoury include: Common law tort action; public nuisance actions under
Cr. P.C;  a writ petition; public interest litigation; class actions; citizen’s
suit; and right to know4.

5. The Constitution of India and the Environment

Indian Government while enacting  42nd amendment to the
Constitution added Article 48A to the Directive Principles of State Policy. It
declares: "The State shall endeavour to protect and improve the
environment and to safeguard the forest and wild life of the country".
A similar responsibility imposed on every citizen in the form of



Fundamental Duty-Article 51(A)(g)- "to protect and improve the natural
environment including forests, lakes, rivers and wild life, and to have
compassion for living creatures".

Article 246 of the constitution divides the subject areas of legislation
between the Union and the States. The State List (List II) includes public
health and sanitation, agriculture water supplies, irrigation and drainage
etc. The Concurrent List (List III) (under which both Union and State can
legislate)includes forests, protection of wild life, mines and minerals
development not covered in the Union List, population control and
factories. Article 253 of the constitution empowers Parliament to make
laws implementing India’s international obligations as well as any decision
made at an International Conference, association or other body. Article
253 states: Notwithstanding anything in the forgoing provisions of this
Chapter, Parliament has power to make any law for the whole or any part
of the Territory of India for implementing any treaty, agreement or
convention with any country or countries or any decision made at any
International Conference, association or anybody.

The broad language of Article 253 suggests that in the wake of the
Stockholm Conference in 1972. Parliament has power to legislate on all
matters linked to the preservation of natural resources. Parliament’s use of
Article 253 to enact the Air Act and Environment Act confirms this view.
The preamble to both law states that these Acts were enacted to implement
the decisions reached at the Stockholm Conference.

The Article 14, 19 (1)(g), and 21 are also find its suitable applications
to protect environment. In recent times, the judiciary in India has extended
to new dimensions and has stretched the meaning of ‘right to life’ and
‘procedure established by law’ so as to bring the environment within the
ambit  of Article 21. The Supreme Court, in several cases, interpreted the
right to life and personal liberty to include the right to a wholesome
environment.

6. Established Norms of International Environmental Law

Norms are generaly legal principles that are widely accepted. This
acceptance is evidenced in a number of ways, such as, international
agreements, national legislation, domestic and international decisions, and
scholarly writings. The leading norms in the field of International
Environmental Law are addressed below:
(1) Foremost among these norms is principal 21 of the Stockholm

Declaration on the Human Environment. Principle 21 maintains that
‘states have, in accordance with the charter of U.N. and the
principles of international law the sovereign right to exploit their
own resources pursuant to their own environment policies, and
the responsibility to ensure that activities within their jurisdiction



or control do not causes damage to the environment of other
states or of areas beyond the limits of national jurisdiction’

(2) Another widely  shared norm is the duty of a state to notify and
consult with other states when it undertakes an operation that is likely
to harm neighbouring countries’ environments, such as the
construction of a power plant, which may impair air or water quality in
downwind or downstream states.

(3) States are expected to monitor and access specific environmental
conditions domestically, and disclose these conditions in a report to
an international agency or international executive body created by an
international agreement, and authorised by the parties to the
agreement to collect and publish such information.

(4) Another emerging norm is the guarantee in the domestic
constitutions, law or executive pronouncements of several States,
including India, Malaysia, Thailand, Indonesia, Singapore and the
Philippines, that all citizens have a right to a decent and healthy
environment. In United States, this fundamental right has been
guaranteed by a handful of states but not by the federal government.

(5) Most industrialized countries subscribe to the polluters pays
principle. This means polluters should internalize the cost of their
pollution, control it at its source, and pay for its effects, including
remedial or cleanup costs, rather than forcing other states or future
generation to bear such costs. This principle has been recognised by
the Indian Supreme Court as "universal" rule and applied in the
Bichhri case (Indian Council for Enviro-Legal Action v Union of India)
1996 and Vellore Citizen Welfare Forum v Union of India AIR1996.
More ever it has been accepted as a fundamental objective of
government policy to abate pollution.

(6) Another new norm of International Environmental Law is the
Precautionary Principle. This is basically a duty to see and access
environmental risks, to warn potential victims of such risks and to
behave in ways that prevent or mitigate such risks. In the context of
municipal law, Justice Kuldip Singh of Supreme Court has explained
the meaning of this principle in Vellore Citizens Welfare Forum
Case

(7) Environmental impact assessment is another widely accepted
norm of International Environmental Law. Typically, such an
assessment balances economic benefits with environmental costs.
The logic of such an assessment dictates that before a project is
undertaken, its economic benefits must substantially exceed its
environmental costs.

(8) Another recent norm is to invite the input of Non-Governmental



Organizations (NGOs), especially those representing community
based grassroots environmental activists. This NGOs participation
ensures that people who are likely to be most directly affected by
environmental accords will have a major role in monitoring and
otherwise implementing the accord. This principle is mirrored in the
Indian Government’s Domestic Pollution Control Policy and National
Conservation Policy, and is given statutory recognition in the EIA
regulations of 1994.

(9) In October 1982, the United Nations General Assembly adopted the
World Charter for Nature and Principles of Sustainable
Development. The agreement expressly recognised the Principle of
Sustainable Development defined as using living resources in a
manner that ‘does not exceed their natural capacity for regeneration’
and using ‘natural resources in a manner which ensures the
preservation of the species and eco-systems for the benefit of future
generation’. The principle of sustainable development was also
acknowledged in 1987 report ‘Our Common Future’, published by
the United Nations World Commission on Environment and
Developement. This report defined sustainable development as
‘humanity’s ability....to ensure that [development] meets the need of
present generation without compromising the ability of future
generation to meet their needs.’ The sustainable development are
also recognised the fourth generation of human rights. The Supreme
Court as well as the Indian government have recognised the Principle
of Sustainable Development as a basis for balancing ecological
imperatives with development goals. Sustainable Development is a
multi- dimensional concept with three interacting  angles–ecology,
economics and ethics. The necessary conditions for achieving
sustainable development are ecological security, economic
efficiency and social equity. Sustainable development does not end
with the sustainability of just the environment and resource system but
requires the sustainability also of economic and social system.

(10) Inter generational equity is among the newest norms of International
Environmental Law. It is rather an argument in favour of sustainable
economic development and natural resource use. If present
generations continue to consume and deplete resources at
unsustainable rates future generations will suffer the environmental
(and economic) consequences. Therefore, we must all undertake to
pass on the future generations an environment as intact as the one
we inherited from the previous generation.
In State of Himachal Pradesh v Ganesh Wood Products (AIR 1996
SC 149) the Supreme Court recognized the significance of inter-
generational equity and held a government department’s approval to



establish forest based industry to be invalid because ‘it is contrary to
public interest involved in preserving forest wealth, maintenance of
environment and ecology and considerations of sustainable growth
and inter-generational equity.

(11) The 1992 Rio de Janeiro Earth Summit articulated the norm of
common but different responsibilities. With regard to global
environmental concerns such as global climate change or
stratospheric ozone layer depletion, all nations has a shared
responsibility.

7. Environmental Justice

It is broadly recognized that poorer citizens are more likely to suffer
the consequences of environmental pollution than other citizens, on both
the national and international levels. It has also given rise to Environmental
Poverty Law, or environmental justice, which seeks legal remedies to the
disproportionate environmental abuse suffered by the poorer citizens.

Internationally, less affluent nations tend to have more severe
environmental problems than wealthier nations. Less affluent nations lack
the financial resources to purchase modern pollution control or energy
efficient technologies, or to implement environmental protection policies.

8. North-South Tension

World leaders of 196 countries meet at Paris at COP-21 on Earth
Summit to arrive at amicable but effective agreement to reduce carbon
emission at global level to address the serious threat of Global Warming
and climate change. The developing and developed nations tensions are
found at international level. It is clear that already, when temperatures have
risen by 10C over pre industrial era, the world is seeing weird and
devastating weather events. In India, farmers are hit again and again with
unseasonal rain, hail and extreme rain and temperatures, which is
crippling their livelihoods, driving them to destitution and even death.

But we also know that limiting the rise of temperatures also limits the
amount of carbon dioxide that can be emitted in the atmosphere. So it is
about an agreement to share the global carbon budget. The stakes are
high. The U.N has accepted that the indented nationally determined
contributions (INDC)—actions submitted by all countries to reduce
emissions by 2030-will take the world to at least 2.60C rise. It is estimated
by UN’S IPCC that the world can emit only about 2900 gt of carbon dioxide
from 1870 to 2100. The industrialised nations have already emitted the bulk
of the 1900 gt (giga tonnes) of Co2 in the atmosphere. The world is left with
1000 gt. The aim of INDC is to surreptitiously appropriate the carbon
budget. The U.S for instance has already used up 21 % of the used carbon



budget. Between now and 2030, as per its lacklustre INDC, it will take up
another 8-10%. In this way, the INDC is not just an country’s commitment
to reduce emissions, it is its intention to occupy global carbon space. Once
this space is taken, it is difficult to vacate6.

The innovation engine is our biggest hope in the battle against the
global warming. The real breakthrough will be cleaner energy solutions that
are affordably priced. India is willing to cut back its investments in coal if
developed countries give proper financial and technological assistance to
shift to cleaner energy. It’s unjust to ask poor to choose either green or
growth. The Breakthrough Energy Coalition could become a good example
of the rich taking responsibility and leadership commensurate with their
greater wealth and technical support and capability. Getting to a true
breakthrough means both governments and the private sector have to be
on board. Rich nations are pressuring India on its coal use, ignoring the
fact that they have already occupied the carbon space the developing
countries now need for their economic growth and energy requirements.
"seventy eight millions homes and three hundred million people still don’t
have electricity in India even after 67 years of independence. Our
government is desperated to provide them electricity’, said environmental
secretary Ashok Lavasa.  With 17% of the world population, India
accounts for only 4.49% of the world’s electricity consumption. India is 4th

biggest emitter after China, US, and EU but it’s rank is 120th in terms of per
capita emission.

9. Climate Change Have Changed Our Lives for Worse

The rapidly changing climate in western Rajasthan has exponentially
shot up the rate of evapotranspiration (sum total of evaporation from land
surface and transpiration from the plants. A study by CAZRI (Central Arid
Zone Research Institute) in the past four decades have shown that, the dry
region of Rajasthan has witnessed a rise of temperature from 0.50 to 30

Celsius.
10 celsius rise in mercury has increased ground water consumption

by 44% in western Rajasthan districts-Barmer, Bikaner, Ganganagar,
Hanumangarh, Churu, Jaisalmer, Jalore, Jhunjhunu, Jodhpur, Nagore,
Pali, and Sikar. According to Dr R K Goyal, principal secretary, Division of
Natural Resources and Environment, CAZRI the ill effects of
evapotranspiration, "The rate at which this process is increasing will
surpass the available water resources in the region leading to less soil
moisture affecting the yield per hectare. Secondly, it may increase the
wind velocity, movements of sand dunes and can see a rise of different
kinds of pests and insects8".

Farmers suicides and Naxal violence are linked to climate change also9.



Conclusion

Lack of budgetary support, the plethora of 200 central and state
statutes enacted regarding environment directly or indirectly, has
unfortunately, not resulted in preventing environmental degradation which,
on contrary, has increased over the years. In numerous cases we find the
Supreme Court stepping into the shoes of the administrator, marshalling
resources, issuing directions to close down factories, requiring the
implementation of environmental norms, cutting through bureaucratic
gridlock and so on. As a result of this drive, hundreds of the factories have
installed effluent treatment plants and there is a heightened environmental
awareness among the administrators, the subordinate judiciary, police and
municipal officials, all of whom are involved in implementing the court’s
orders. More generally the Supreme Court has succeeded in building up a
sustained pressure on polluters, where the pollution control boards has
failed.

This new pattern of judge-driven implementation is supported by a
broad political consensus. When it comes to challenging influential
industries, labour intensive enterprises and municipalities, bureaucrats are
glad to let the judiciary bell the cat. The public and media have generally
applauded and indeed, often triggered judicial initiatives. One of the most
encouraging trends during the past two decades is the growing numbers of
concerned individuals, citizen groups and non-governmental organisations
exerting pressure on state agencies through the courts10.

Although the expanded judicial role appears secure for the present,
this trend is unlikely to continue beyond the near term. Courts dockets are
full and the judges are conscious that systematic changes in the country as
vast as India are unlikely to be brought about by judicial intervention alone.
If judicial activism is to have a lasting impact, a political will in the form of
substantial budgetary allocations for environment and increased
community pressure on enforcement agencies, are imperative. Court-
administered implementation can best supplement, not replace the formal
agency-dependent enforcement mechanism.

Reforms Ahead

Finding and implementing solutions to environment problems requires
a partnership of efforts among the nations. North and South will have to
forge equal partnership. It is time to launch a new era of international co-
operation. Issues like debt crisis, trade policies, resources for the
international financial institutions, harnessing technology for global benefit,
strengthening the U.N system, and specific major threats to the
environment such as global warming are inter-related11.

The agenda for reforms are large and comprehensive. Accepting the
challenge to accelerate development in an environmentally responsible



manner will involve substantial shifts in policies and priorities and will be
costly and this cost must be born by developed nations which they have
agreed to at COP-21 the climate summit at Paris end of November to 11th

of December 2015. A $100 billon a year floor for funding developing
nations beyond 2020; and a five year cycle for reviewing national pledges
to take action on green house gas emissions. A historic climate deal has
turned tide on global warming12.

Six years after the pervious climate summit in Copenhagen ended in
failure and acrimony, the Paris pact appears to have rebuilt much of the
trust required for a concerted global effort to combat climate change. The
motto should be: "you must give back to the earth, what you take from
it."


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Premnath Manaen

On the Flight of A Skylark Trail

That Poet Birbhadra Karkidholi is a poet par excellence is a
proposition beyond controversy is a fact that has strong and unshakable
foundations. The book entitled Birbhadra Karkidholi, The Flight of a
Skylark, edited by the renowned Urdu-Hindi Ghazal poet, and a scholar
and literary critic of Hindi, English and Urdu literature, and an eminent
litterateur Prof Dr. Om Raz, is a solid witness to that fact.

Birbhadra is a widely read and accepted poet in Sikkim, Darjeeling
and the Nepali speaking regions and pockets of North-Eastern region of
India and beyond. Moreover, he is widely read and highly appreciated poet
in Nepal too. Serious readers and appreciators of Birbhadra's writings, be
it poetry or short stories, were so much impressed that they wanted to take
the gems from the garden of Birbhadra to cross-lingual arenas so that the
readers from other language groups may be able to test the nectar of his
creations and be benefitted. Thus, the serious readers having mastery
over the source and target languages, be it Nepali-Hindi, Nepali-Bengali,
Nepali-Assamese, Nepali-Boro, Nepali-Tamil, Nepali-Telugu etc.,
endeavoured to translate his poetry and stories. So much so that some of
his poems or excerpts thereof have been translated even from Hindi to
English. Prof. Raz has done a perfect work towards that end in the above
mentioned anthology.

Thus, we have two volumes of English translation of poet Birbhadra's
collection of poems: A Journey of Letters and Pristine Stroke; one volume
of English translation of collection of short stories: Expression of Words,
two volumes of Hindi translation of collection of poems: Tumne Jivan To
Diya, Shabdon kaa Kohoraa, and Samaadhisth Akxar, one volume of
Asamese translation of collection of poems: Birbhadra Karkidholir
Nirwachit Kavita and one volume of Boro translation of collection of
poems: Birbhadra Karkidholikaa Ek Mutthi Kavita. Apart from this array of
translated volumes, several of his poems have been translated in different
Indian languages.



Poet Birbhadra is among very few modern Nepali poets who have
been not only translated into English among other Indian languages, but
have the honour of being critically analysed and appreciated by a host of
major scholars, critics and litterateurs in an anthology wholly devoted to
him, the first such work being Birbhadra Karkidholi: The Flight of a
Skylark.

Birbhadra Karkidholi: The Flight of a Skylark contains two parts. Part
A contains Short Stories, Part B contains Poetry.

Part A includes five erudite papers from four eminent scholars, viz.,
Prof. Om Raz, Prof. Qamar Qadir Iram, Dr. Poonam Matia and Dr. Geeta
Dogra.

Part B includes scholarly and incisive appreciations from eminent
literateurs Dr. Satish Kumar, Prof. Om Raz, Srijana Subba, Dr. Meena
Naqvi, Dr. Archana Tripathi, Arjun Pradhan, Premnath Manaen, Dr. Kamla
Sankrityayan, M.S. Venkata Ramaiah, Harish K. Thakur, Santosh
Khannna, Prof. Dr. Suresh Singhal, Dr. Rajni Chhabra.

This array of formidable scholars, poets, writers and critics has
presented analyses and critical evaluation of Birbhadra's literary works
with such accuracy, profundity, lucidity and deep insights that any non-
Nepali reader going through them will be able to know and understand
Birbhadra like the back of one's hands. The present anthology is absolutely
successful in its efforts of making poet Birbhadra Karkidholi known to the
English readers. For this kudos to Editor Prof Om Raz and publisher
Santosh Khanna (Founder-Editor Mahila Vidhi Bharati). They have done a
substantial historical work of lasting value by bringing out the first of this
genre of work on poet Birbhadra. For this, I would like to express my
personal deep felt gratitude to the duo, as well as gratitude on behalf of the
entire Nepali literary world.

While Birbhadra Karkidholi, The Flight of a Skylark is the first
English anthology entirely devoted to poet and short story writer
Birbhadraji, the first ever Nepali monograph on poet Birbhadra was
Samaalochkiya Drishtimaa Kavi Birbhadra. Selected and edited by
Premnath Manaen and published in 2012, this anthology includes critical
appreciations of poet Birbhadra by twenty-four major Nepali critics. An
interesting thing about this book is that it included the first ever critical
evaluation of poet Birbhadra's second collection of poems Aabhaash.
Entitled Sandarbhamaa Birbhadrako Aabhaash, written by Premnath
Manaen. Before that, Birbhadra had not attracted critics' attention. Closing
his pen, Manaen had predicted thus Birbhadra's literary future looks
bright. And the rest is the history, and the present.

But after 29 years, we are here, standing on a different plane. He is
no more a nervous shaky emerging poet of late 1980s, but a well
established leading poet with his own distinctive marks and following. His



own style and structure. A poet who has so far become the subject of three
M. Phil's. Not only that, very recently one acclaimed scholar and critic from
Darjeeling is all set to pursue his Ph.D. from Tribhuwan University,
Kathmandu — on very our poet Birbhadra.

This is not the last, more of such honours will be coming on his way.
More accolades. Replying my questions on these developments, he
answered over the phone, "It humbles me. Puts more responsibilities on
my shoulders. And it's fearful. The burdens. You see. ... You have to live it
to understand it fully."

Poets and writers are essentially social beings, but some are very
actively involved in activities aimed at bringing about social changes, some
are not. Some social beings are anti-socials but anti-socials too are social
beings. Poet Birbhadra is all for social change, a pro social welfare,
proactive social being. He actually takes initiatives for initiating social
awareness and changes. The issues he deals in his poems and short
stories are the issues that he faces in his everyday life, first hand in the
society he lives in. He has lived those issues, felt them closely, and
struggled with those problems. That is one of the reasons his writings
pierce the softest corners. Social changes that poet Birbhadra talks about
in his poems and short stories are therefore not empty slogans. They are
his realities, his beliefs. Those are the life that the poet says he is looking
for within his life.

So, we should not be surprised to see him as the Founder President
of Dr. Ambedkar Smriti S.C. Sadan in his native village since 1995. In the
span of these 22 years since its inception, this Sadan has taken many
initiatives to uplift the social conditions of the oppressed class, especially
the oppressed S.C. communities. Under his principled leadership,
multitude of cases of social injustice have been solved. He has fought
against the odds to provide justice to the oppressed. Among other works,
this Sadan has done works in the areas of distressed children, widows,
and abused women. Under the banner of Dr. Ambedkar Smriti S.C.
Sadan, poet Birbhadra has fought for social justice and against caste
system practically and by his pen. Appreciating his initiatives, he has been
recently appointed the president for 23 G.P.s in his native village.

Apart from this, poet Birbhadraji is also a Founder-Chairman of an
NGO, SHEEWEL, which works in the areas of social changes, health,
environment, education and welfare. SHEEWEL has done commendable
works like planting seven thousand saplings on both sides of a 2 km stretch
of village road. The most encouraging aspect of this project was that
saplings were brought along by over five hundred volunteers. In its
cleanliness drive, it has reclaimed a spot used as open public toilet, and
cleaned and renamed it SHEEWEL Viewpoint, the panoramic views of the
mountains around from this spot is a unforgettable feast to the eyes.



SHEEWEL has organized bilingual literary meets. It plans to hold
such programmes and seminars on regular basis in future. At the same
time, it plans to organize regular literary programmes and activities to
encourage the use of National language Hind in non-Hindi speaking areas
of the hills.

SHEEWEL plans to social welfare programmes in future. Giving
shelter to distressed children, abused and oppressed women, and
providing home to the homeless senior citizens, environmental awareness
and drive against human trafficking and drug abuse are some of the area it
envisions to work in positive way in future.

Though he is always on the move, Birbhadraji manages to orchestrate
various works on different levels. In between, he edits and publishes
Prakriya, his passion for the last thirty years. Prakriya has become an
iconic Indian Nepali literary magazine, and of late it has been serving as a
bridge between Nepali and other languages of our great nation. As editor
and publisher of this one of the longest surviving Nepali literary magazines
in our recent memories, Birbhadraji has worked tirelessly day in and day
out to make it a success. He has left no stone unturned to make it a
success. There were times when he had to mortgage his beloved wife's
ornaments in order to arrange for the funds for its publication.

Coming from the working class background, Birbhadra has struggle a
lot in life, seen lots of ups and downs. He has been put down, wronged,
bullied, oppressed. In many of his poems, the struggles of his life and
deepest of his hurts and efforts to get over them reverberates. A practical
truth of the poet's past is etched indelibly in these lines. They powerfully
express his feelings reflecting this naked reality:

I asked clouds, fog and mist;
Birbhadra! You have no sky — they say
I asked the higher, higher heights,
Birbhadra! You have no ground — they say!

I have no house, no mansions, Sirs,
Not even like ruins
What I have is just a bit different from a shack

I have had the honour to be the guest in his shack for many times. The
most striking thing about that real shack was neatly kept two big bookcases
filled with books. Things have changed since. The shack is no more shack,
but the books are still there, increasing in numbers and genre, as the
erstwhile shack is being turned into research library for the gen next. This
reveals another aspect of poet Birbhadra's multifarious planes.

We just wish him best wishes and loads of success in his literary
activities which is his life and the life he is looking for within his life.
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