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Poonam Pant and Bhumika Sharma

A Cursory Study of Liability of Internet
Service Providers Under  I.T. Act, 2000

One of the unique features of the Internet is that the way in which information
is transmitted largely depends on intermediaries, or private corporations which
provide services and platforms that facilitate online communication or
transactions between third parties, including giving access to, hosting,
transmitting and indexing content. These intermediaries include internet service
providers, telecom service providers, network service providers, web-hosting
service providers, search engines, online auction web-sites, blog owners etc.
Intermediaries thus range from Internet service providers (I.S.P. s) to search
engines, and from blogging services to online community platforms. With the
advent of Web services, individuals can now publish information without the
centralized gateway of editorial review common in traditional publication formats.
The liability of Internet Service Provider is one of the most controversial legal
issues to emerge from cyber space which is the result of the very nature of digital
networks. Protecting intermediaries from liability is critical for preserving the
Internet as a space for free expression and access to information, thereby
supporting innovation and economic development goals. The present paper shall
discuss the key provisions relating to liability of I.S.P. in India under the
Information Technology Act, 2000 read with its Allied Rules.

Key Words : Information Technology Act, India, Internet, I.S.P., Liability.

1. Introduction

Internet Service Providers (I.S.P. ) are performing numerous functions in
cyberspace, such as providing access to the Internet, and transmitting or storing
information. Internet service providers or Intermediaries are becoming
progressively relevant not only in the context of dispute resolution but also in
the context of tracking and investigating various kinds of cyber- crimes and other
unwarranted criminal activities. In a highly decentralized cyberspace, they have
great control over the content once it comes under their domain, just like a
government or publishing companies do off-line. Thus, broader liability on I.S.P.
s will force them to involve themselves with the regulation of the content, which
will possibly protect a great number of potential victims from cyber-violence. I.S.P.
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liability is only one of the vehicles by which we can balance competing interests
on the Internet.

Governments are often compelled to regulate the flow of information and
communication in this medium for a variety of reasons. Such regulation is often
carried out by pressurising the intermediaries who provide services to users
enabling them to post online content and communicate with each other. This
is so because intermediaries, inter alia, act as “middle-men” providing platforms
to the users, are easy to identify and impose “responsibility” on, and may be
able to provide the identification information of users. The issue often debated
is the liability of these intermediaries with respect to content created by their
users. It is often argued that such frameworks that put these “intermediaries”
or platforms at legal risk create a form of proxy censorship. The legal doctrine
that governs such liability is based on the tort-law principle of secondary liability
for third party action. These intermediaries who are third party defendants in
various such actions understandably wonder why they should be made to pay
for a third party’s illegal acts and be forced to play complicit in a system that
has the ability to suppress legal as well as illegal content, increasing their
business costs to an unaffordable level.

Different countries have different provisions to regulate the I.S.P. s. The
rationale for affixing the liability and various kinds of liability exist under different
jurisdictions.

In India, the law pertaining to Intermediaries is well- defined. The Indian
Information Technology Act, 2000 as amended has not only given a legal definition
to the term “Intermediary” but has also stipulated the rights, duties and obligations
of Intermediaries.

2. Liability Under Information Technology Act, 2000

In the year 2000, India enacted its first law on Information Technology
namely, the Information Technology Act, 2000. The Information Technology Act,
2000 is based on the Model law of E-commerce adopted by U. N. C. I.T. R. A.
L. in 1996. With the passage of time, as technology developed further and new
methods of committing crime using Internet & computers surfaced, the need was
felt to amend the Information Technology Act, 2000 to insert new kinds of cyber
offences and plug in other loopholes that posed hurdles in the effective
enforcement of the Information Technology Act, 2000. This led to the passage
of the Information Technology (Amendment) Act, 2008 which was made effective
from 27 October 2009. The Information Technology (Amendment) Act, 2008 has
brought marked changes in the Information Technology Act, 2000 on several
counts.

2. 1 Specific Provisions Regarding Liability

Section 79 of the Information Technology Act, 2000 specifically deals with
the liability of Internet Service Providers or Intermediaries. The liability divided
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in two phases i.e. before the year 2008 and after 2008. Section 79 has been
completely replaced by a new language by virtue of the Information Technology
(Amendment) Act, 2008.

2. 1. 1 Section 79 of Information Technology Act, 2000

Section 79 of the Information Technology Act 2000 specifically deals with
the liability of Intermediaries. This is the only section under the Information
Technology Act which fixes the liability of Intermediary.
(i) Position prior to the Amendment of Information Technology Act,

2000
Before the amendment of 2008, Section 79 of the Information Technology
Act states that person providing any service as a network service provider
shall not be liable under this Act, rules or regulations made thereunder
for any third party information or data made available by him if he proves
that the offence or contravention was committed without his knowledge or
that he had exercised all due diligence to prevent the commission of such
offence or contravention. (Information Technology Act, 2000; Section
79)According to this section network service provider” means an
intermediary;. (Information Technology Act, 2000; Section 79(a))”third
party information” means any information dealt with by a network service
provider in his capacity as an intermediary;. (Information Technology Act,
2000; Section 79(b)).

Before the amendment of the Information Technology (Amendment) Act,
2008, Section 79 was not clear in its meaning. Earlier, section 79 provided that
an internet service provider was not liable under the Act for any third party
information or data made available by him if he could prove that the offence or
contravention was committed without his knowledge or he has exercised due
diligence to prevent the commission of such offence or such contravention.

The earlier section 79 of the Act 2000 had placed the onus to prove lack
of knowledge (without describing whether actual or constructive) or exercise of
due diligence (without describing its standard on filtering or other activities) on
the intermediaries. This led to a lot of ambiguity in scope and application of the
concerned provisions.

The earlier section 79 applied only to “Network Service Providers” that were
regarded as ‘intermediary’. An intermediary was defined as “with respect to a
particular electronic message means any person who on behalf of another person
receives, stores or transmits that record or provides any service”. The
shortcomings of such a definition were that not all network service providers could
fit into narrow definition of intermediary
(ii) Position after the Amendment of Information Technology Act, 2000

Section 79 of the IT Act, 2000 covers the aspect of liability of intermediaries
including Internet service providers. An ‘intermediary’ is defined by IT Act, 2000
in section 2(w) as ‘any person who on behalf of another person receives, stores
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or transmits that record or provides any service with respect to electronic record
and includes telecom service providers, network service providers, internet service
providers, web-hosting service providers, search engines, online payment sites,
online- auction sites, online market places and cyber cafes’. Section 79 deals
with the liability of the intermediaries as defined in the Act.

Section 79 states that an intermediary shall not be liable: For any third party
information, data, or communication link made available or hasted by him.
(Information Technology Act, 2000; Section 79(1).  The provisions of sub-section
(1) shall apply if— the function of the intermediary is limited to providing access
to a communication system over which information made available by third parties
is transmitted or temporarily stored or hosted; or  the intermediary does not—
initiate the transmission, select the receiver of the transmission, and select or
modify the information contained in the transmission; the intermediary observes
due diligence while discharging his duties under this Act and also observes such
other guidelines as the Central Government may prescribe in this behalf.
(Information Technology Act, 2000; Section 79(2)).  The provisions of sub-section
(1) shall not apply if— the intermediary has conspired or abetted or aided or
induced, whether by threats or promise or authorise in the commission of the
unlawful act; upon receiving actual knowledge, or on being notified by the
appropriate Government or its agency that any information, data or
communication link residing in or connected to a computer resource controlled
by the intermediary is being used to commit the unlawful act, the intermediary
fails to expeditiously remove or disable access to that material on that resource
without vitiating the evidence in any manner. (Information Technology Act, 2000;
Section 79(3). The expression “third party information” means any information
dealt with by an intermediary in his capacity as an intermediary”. (Information
Technology Act, 2000; Explanation to Section 79)

Section 79 that stands amended by IT (Amendment) Act, 2008, exempts
intermediaries from liability in certain instances. It states that an intermediary
will not be liable for any third party information, data or communication link made
available or hosted by him except as specified in Section 79(2) and (3). The ‘third
party information’ is described in Explanation to Section 79 as any information
dealt with by an intermediary in his position as an intermediary. The Act extends
safe harbour protection only to those instances where the intermediary merely
acts a facilitator and does not play any part in creation or modification of the
data or information. The provision also makes the safe-harbour protection
contingent on the intermediary removing any unlawful content on its computer
resource on being notified by the appropriate Government or its agency or upon
receiving actual knowledge. The intermediary is also not liable if it does not initiate
the transmission, select the recipient and select or change the information
contained in the message. (Information Technology Act, 2000; Section 79(2)(b).

An intermediary is not liable for third party information if it observes due
diligence in performing its duties and complies with the guidelines of the Central
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Government. Section 79(3) provides conditions when an intermediary is liable
for third party information. Section 79(3) (a) states that an intermediary is liable
if it conspires or abets or aides or induces through threats or promises or otherwise
to commit an unlawful act and the intermediary is also liable if on receiving actual
knowledge or on receiving a notice from the government or its agency that any
information residing in or connected to a computer resource which is managed
by an intermediary is being used to commit the unlawful act, the intermediary
does not quickly remove or disable access to that material without vitiating the
evidence in any manner.

Following the 2008 Amendment, the government notified the following four
Rules on April 11, 2011 viz. The IT (Reasonable Security Practices and
Procedures and Sensitive Personal Data or Information) Rules, 2011, prescribe
security standards for personal information stored electronically; The Information
Technology (Intermediary Guidelines) Rules, 2011, provide due diligence
requirements for intermediaries.; The IT (Guidelines for Cyber Café) Rules, 2011,
require cyber cafés to identify users and maintain records of use.; IT (Electronic
Service Delivery) Rules, 2011, provide a framework for electronic delivery of
services such as licenses, forms and certificates.

2.1.2 Liability under Information Technology (Intermediaries Guidelines)
Rules, 2011 (to be read with Section 79 of the IT Act)

On the 11th of April 2011, the Government of India notified the ‘Information
Technology (Intermediaries Guidelines) Rules 2011’ (herein after referred to as
‘rules’) in pursuance of Sections 79 and 87(2) of the Information Technology Act,
that prescribe, amongst other things, guidelines for administration of takedowns
by intermediaries and which laid down detailed procedures for regulation of
intermediaries and online content.

The Information Technology (Intermediaries Guidelines) Rules, 2011 deals
with due diligence to be observed by the intermediary. (Rule 3)

The Intermediary shall publish the rules and regulations, privacy policy and
user agreement for access or usage of the intermediary’s computer resource by
any person. (Rule 3(1)) Such rules and regulations, terms and conditions or user
agreement shall inform the users of computer resource not to host, display,
upload, modify, publish, transmit, update or share any information that - belongs
to another person and to which the user does not have any right to; is grossly
harmful, harassing, blasphemous, defamatory, obscene, pornographic,
paedophilic, libellous, invasive of another’s privacy, hateful, or racially, ethnically
objectionable, disparaging, relating or encouraging money laundering or
gambling, or otherwise unlawful in any manner whatever; harm minors in any way;
infringes any patent, trademark, copyright or other proprietary rights; violates any
law for the time being in force; deceives or misleads the addressee about the
origin of such messages or communicates any information which is grossly
offensive or menacing in nature; impersonate another person; contains software
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viruses or any other computer code, files or programs designed to interrupt,
destroy or limit the functionality of any computer resource; threatens the unity,
integrity, defence, security or sovereignty of India, friendly relations with foreign
states, or public order or causes incitement to the commission of any cognizable
offence or prevents investigation of any offence or is insulting any other
nation. ”. (Rule 3(2)) The intermediary shall not knowingly host or publish any
information or shall not initiate the transmission, select the receiver of
transmission, and select or modify the information contained in the transmission
as specified in sub-rule (2). (Rule 3(3))

The following actions by an intermediary shall not amount to hosting,
publishing, editing or storing of any such information as specified in sub-rule:
(2) — temporary or transient or intermediate storage of information automatically
within the computer resource as an intrinsic feature of such computer resource,
involving no exercise of any human editorial control, for onward transmission or
communication to another computer resource; removal of access to any
information, data or communication link by an intermediary after such information,
data or communication link comes to the actual knowledge of a person authorised
by the intermediary pursuant to any order or direction as per the provisions of
the Act;(Proviso to Rule 3(3)).

Elaborate provisons have been made in the rules including provision  of the
Grievance Officer and his contact details as well as mechanism by which users
or any victim who suffers as a result of access or usage of computer resource
by any person in violation of rule 3 can notify their complaints against such
access. The Grievance Officer shall redress the complaints within one month
from the date of receipt of complaint. (Rule 3(11))

Conclusions and Suggestions

While users should remain responsible for their unlawful online activities,
policies protecting intermediaries from liability for content posted by third parties
will expand the space for expression and innovation and better promote the
Internet as a platform for a wide range of beneficial activities. If, in contrast, private
intermediaries are discouraged from allowing users to post content because of
liability concerns, then opportunities for speech will be greatly diminished and
the full benefits of the information society will remain unrealized. Internet
communications should be entirely self-regulated because such
communications cannot or should not be the subject of government regulation.
A no-regulation zone around Internet communications, based largely on the
unexamined view that Internet activity is fundamentally different in a way that
justifies broad regulatory exemption.

I.S.P. s should be made liable to remove infringing material only if they are
technically able and may reasonably be expected to prevent its use. The focus
should be on the reasonableness, because it will be also be technically possible
to stop access to illegal contents caused by the I.S.P. in the worst case simply
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by giving up all the services provided. This doctrine of reasonability and practicality
is just not existent within Section 79 of the I.T. Act and needs to be brought in
as it would be futile to fix liability which cannot be reasonably fulfilled.
 The intermediaries should be classified and according to this classification

all the different intermediaries, rules should be followed for different types
of intermediaries, as an intermediary which might need more than 36 hours
time for applying action on take down notice.

 Information and Technology (Intermediaries Guidelines) Rules 2011should
be refined and advanced for not infringing the essentials of Article 19 of
Indian constitution and provide natural justice for better functioning in the
dynamic India which is becoming promoter of freedom of speech and
expression.

 Manual filtering or automatic screening requirements should be imposed
on them in order to prevent copyright infringement, sale of counterfeit
products, prescription drugs, obscene material.

 Web hosting providers or hosts should in principle be immune from liability
for third party content when they have not been involved in modifying the
content in question.

  Privatised enforcement mechanisms should be abolished. Hosts should
only be required to remove content following an order issued by an
independent and impartial court or other adjudicatory body, which has
determined that the material at issue is unlawful.

 Notice-to-notice procedures should be developed as an alternative to notice
and take down.

 Notice-to-notice systems should meet a minimum set of requirements,
including conditions about the content of the notice and clear procedural
guidelines that intermediaries should follow.

  Clear conditions should be set for content removal in cases of alleged
serious criminality.

 Intermediaries should not be made to decide on the legality or otherwise
of user generated content.

 Take-down should be resorted by the intermediaries only in cases where
privacy of an Individual is breached by uploading of obscene content. In
case of adoption of a take-down mechanism, there should be a put-back
provision to enable the content-creator to respond to the complaint. There
should be a provision of counter notice mechanism to the take-down notice.
There should be a put-back provision to restore the content if the
complainant fails to obtain a court order within a stipulated time. There
should be clear guidance for Intermediaries about what is considered a valid
notice and a standard form should be prescribed in the Rules for submitting
a notice. There should be penalties for unjustified and frivolous notices.

 The Courts should be the final authority to decide on the legality of content
when the takedown request is opposed.
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  Intermediaries should not have an adjudicatory role in acting on take-down
requests.

 The intermediary should publish on their website a clear and easy to
approach complaint redressal procedure.

 Access to private information of users held by the intermediary should be
provided only after complying with sufficient safeguards as mandated by
the Supreme Court in People’s Union for Civil Liberties v. Union of India
& Anr. on telephone tapping and statutes.

 Governments everywhere should adopt policies that protect intermediaries
as critical actors in promoting innovation, creativity and human
development.

 Intermediaries must be transparent to the user involved about measures
taken, and, where applicable, to the wider public; provide, if possible,
forewarning to users before the implementation of restrictive measures; and
minimize the impact of restrictions strictly to the content involved.

 It must clearly require an I.S.P. to have actual knowledge of any infringing
act to be held liable. To make it convenient for I.S.P. s, they could be asked
to designate an agent with the requisite authority to receive complaints
regarding offenses committed on the Internet. This will ensure that the
I.S.P. has sufficient knowledge of the abuses on the Internet.

 There must be effective remedies for affected users, including the
possibility of appeal through the procedures provided by the intermediary
and by a competent judicial authority

The I.S.P. industry should not be made a deep- pocket, third- party defendant
in every online copyright infringement suit. Law’s lack of predictability in this area
and its standards for I.S.P. liability over the past few years have caused real
concerns for this new and growing industry. I.S.P. s are prime movers of
information which is the raw material in knowledge economy. In a world where
the growth of I.S.P. industry is directly proportional to the spread of information
and connectivity is used synonymously with advancement, the I.S.P. s are
transporters of the information superhighway, need precise rules and regulations
to govern their activities.

In India, provided that the existing safe harbor regime is improved, online
intermediaries can become a significant part of the economy. Keeping in mind
the situations and characteristics of Indian legal system, the liability of I.S.P.
should be defined as per the existing statutes for contributing to illegal activities
and then it be filtered through the Information Technology Act. The preponderance
of legislations around the world containing limitations clauses for ISP liability
make us safely conclude that their liability has to be limited. The Information
Technology Act, 2000 is a welcome step towards this direction. The concept
of I.S.P. is quite wide and subsumes within itself many roles within the domain
of network communications. World over various statutes dealing with the liability
of I.S.P. s have classified I.S.P. s into different heads like access providers,
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hosting service providers, etc. and their liability depends on their respective role
in overall network communication. But no such classification has been attempted
under the Information Technology Act. It is desirable that in the Information
Technology Act various types of I.S.P. s should be distinguished, depending upon
the specific functions they perform and their liability should also be fixed keeping
in mind the role they play in the overall transmission.

As technology evolves at a fast pace, the law should not be found wanting.
The law should be an enabling factor that ensures that citizens enjoy their right
to freedom of speech and expression without any hindrance. India, being the
largest democracy in the world should lead the world in ensuring that the citizens
enjoy the right to express themselves freely online. Governments everywhere
should adopt policies that protect Internet intermediaries as critical actors in
promoting innovation, creativity and human development.
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Shivangi Pawar

The Union and The State Relationship :
An elementary Knowledge about the role of
their working and functions including the

current Fiscal Scenario of National Unity by
COVID-19

"There are many to preach;
Alas so few to practice.

It is better that empty precepts and dumped in streams,
For preaching, without practice is nothing but senseless screams. "

– Saint Kabir Das Ji

The theory and practice of Federal government in India has hitherto
received a treatment which is excessively formalists. It has become the normal
idiom of political controversy to speak in terms of increasing encroachment by
the Union government on the functions of the state. 1 This has become the
normal routine of administration, little resort being made to the extraordinary
articles of the Constitution specially providing for the Central interventions.

Keywords : Federal system, Constitution, administrative functions,
government, Decentralization, State government, Central government, Niti
Aayog Public Finances, Union government, Union State Relation.

I. Introduction

Constitution is a living document, an instrument which makes the
government system works. The federal system of government was conceived by
our foundling forefathers. The concept of federalism in our constitution was
designed by an administrative rather than a contractual federation to bring
political stability.

In India, at local level to increase the participation of local persons, to fulfill
this object, the local self-government was established. The local self-
government is the most powerful instrument of Democratic Decentralization of
powers in the government. In year 1992, by 73nd, 74th Constitutional Amendment
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Act, they have been given the constitutional status.
Meaning and definition of Government : The state is an abstract

concept, which is an intangible and invisible institution, the organization which
gives it a concrete shape is called the government. The overall will of the state
is determined, expressed and implemented by the government. We can say
that the government is the only expression of that abstract concept of state. The
state cannot be imagined without a government which makes and executes the
laws to serve the people residing in certain territory and punish and bring on the
right path the people who don’t obey the laws in a proper way.

Defining the government, Garner has said, "Government is a tribunal or a
machine, by which the policies of a state are finalized, general issues are
regulated and the common interests are upgraded. "

But still few questions are left to be answered like : Does a federal
Constitution gives better power to people? What improvements will overcome
and improve the Union – State Relations? What role states should play to
support the Central Government? What methods are to be establish for better
governance? What initiatives are to taken at national level for still backward
states?

Three Major Parts of a Government are as follows-

1. Legislature. 2. Executive. 3. Judiciary.

Legislature

The legislature is the first among the three parts of the government. The
formation of the legislature in the Indian ruling system is on two levels;

First : Union legislature called as Sansad or Parliament.
Second : State legislatures
There is a provision in the article 79 of the Constitution that the Federation

of India will have a parliament. There is a provision which is constituted by the
President and the two Houses and these would be named Lok Sabha and Rajya
Sabha respectively. Thus, the collective name of all the three- the President,
Lok Sabha and Rajya Sabha is called PARLIAMENT.

Executive

The executive of government is the one that has sole authority and
responsibility for the daily administration of the state bureaucracy. The division
of power into separate branches of government is central to the republican idea
of the separation of powers.

The following are considered the main organs for executive functions in
India.

I. President
II. Vice president
III. Prime minister
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IV. Cabinet, ministries and agencies
V. Secretaries

There are total 58 Ministries and 93 departments under it.
Judiciary : India's independent union judicial system began under the

British, and its concepts and procedures resemble those of Anglo-Saxon
countries. The Supreme Court of India consists of the chief justice and 33
associate justices, all appointed by the president on the advice of the chief
justice of India. The jury trials were abolished in India in the early 1960s, after
the famous case KM Nanavati v. State of Maharashtra, for reasons of being
vulnerable to media and public pressure, as well as to being misled.

Unlike its United States counterpart, the Indian justice system consists of
a unitary system at both state and union level. The judiciary consists of
the Supreme Court of India,  high courts at the state level, and district
courts and sessions courts at the district level.

Federal Competitiveness : Article 1 of the constitution declares that
India, that is Bharat, shall be a Union of States. Part XI of the Indian constitution
defines the power distribution between the federal government (the Centre or
union) and the States in India. This part is divided between legislative,
administrative and executive powers. The financial relationship between the
centre and states as covered in Part XII of the Indian Constitution, including
Article 280 that deals with the mandate for setting up a periodic Finance
Commission. Indian Constitution is said to be federal in form, but unitary in
spirit.  

The phrase "unitary bias" arises because residuary powers—the power to
legislate on matters not enumerated in the central, state or concurrent list of
subjects — is given to the centre under Article 248.

In any federation, to the extent possible, States should be financially self-
sufficient so that they enjoy maximum autonomy and write their growth story
on their own, but in India, the States dependence on the Centre for all
development make it impossible. It is evident from the reaction of our Prime
Minister Mr. Narendra Modi, on "systematic onslaught on the federal structure"
– "It is high time the Centre realizes that giving to the States what rightfully
belongs to them will not weaken the Centre. The states must co-ordinate with
the Union Government and not remain subservient to it. Co-operative and not
coercive federalism must be the norm in our country".

The government has taken many steps to economically empower states
and make them key stakeholders in India’s development agenda. The sharp
increase in share of untied funds to states from the pool of central taxes to 42%
(from 32% now) as well as giving states more say and flexibility in centrally
sponsored schemes can be counted as a big push to cooperative federalism.

Pan India : But development of Pan India is possible only when states are
ready to take advantage of the changing scenario on economic front and on
center-state financial relationship. Now the time has come where states’ GDP
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growth rate is equally in lime light as of India’s GDP or States ranking in ease
of doing business has become one of the important factor for FDI destination
within country.

Even after seven decades of independence, Indian states can easily be
grouped as advanced, developing, backward and most backward. To achieve
and sustain high GDP growth rate (more than 9%pa) of India, states should
participate very actively in the development process like ‘Make in India’, ‘Digital
India’ etc. States should compete against each other not only in attracting the
investment from outside but for centre’s ambitious program as well without
allowing any politics in between. Political differences should not be the road
block for economic alliance between State and centre.

The evolving dynamics of union–state fiscal relations : This focuses
on the altered public financial management dynamics of state governments.
Their role in public finances is crucial as indicated by the share of net Union
Government taxes contributing about 43 percent of total taxes of the Union and
State Governments in 2013-14, with states accounting for the rest. The total
expenditure in 2017-18 is targeted at Rs 79, 472 crore. The revised estimate for
the total expenditure in 2016-17 was Rs 61, 480 crore, which is 4. 9% (Rs 3,
189 crore) lower than the budgeted target of 2016-17. The corresponding
proportions for total expenditure for 2013-14 are 49 percent for the Union
government and 51 percent for the State Governments.  

The key objective function (requiring well-considered trade-offs in a
medium-term perspective) at all levels of government, in an environment of co-
operative as well constructively competitive federalism, will continue to be the
following:
 To progress towards fiscal consolidation (i.e. adhering to fiscal deficit, debt

level, and contingent fiscal liabilities guidelines), enhancing fiscal flexibility
(i.e. the ability to reallocate public spending towards priority areas)and
increasing government investment in identified priority areas.

 To improve public expenditure management, involving spending less, (by
measures such as more effective procurement practices),  spending
well (i.e. improvements in relationship between expenditures incurred and
output obtained in physical terms), and spending wisely (i.e.   Improving
overall societal welfare).

 Enhancing competence in generating resources from non-conventional
methods including using state assets more productively through various
measures such as monetizing and auctioning of state’s tangible and
intangible property rights.

The above is indeed a complex objective function, requiring much greater
level of professionalism in management of public finances and public
governance at all levels of government. The term co-operative federalism is
meant to create a process and an environment of greater trust between the
Union Government and the States, as without such trust government initiatives
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are severely constrained in obtaining desired outcomes. The Union
Governments’ decision to let the States benefit from the recent coal auctions
is an illustration of the steps which can improve trust between the Union and
States.

The competition among the States will increase as the gap between their
resources and responsibilities reduces over time. Such competition however
should not occur at the cost of overall national progress.

Report of the 14th Finance Commission 

Among the several developments impacting on Union-State fiscal relations,
are highlighted below.

The Report of the 14th Finance Commission (FC).  The Report of the
14th Finance Commission represents a changed paradigm for Union – State
fiscal relations. As Prime Minister Modi, in accepting the recommendations of
the 14th FC stated "there is a shift from scheme and grant- based support from
the Central Government to a devolution based support".

The distinction between plan and non-plan revenue and expenditure has
outlived its usefulness as all state plan revenue expenditure will need to be met
from resources devolved to the States. It is in this context that the increase of
10 percentage point devolution of divisible resources to the state to 42 percent
must be viewed. The 14th FC has also proposed a new horizontal formula for the
distribution of state’s share in the divisible pool. While all states will gain from
the 14th FC’s recommendations, the gains will be uneven. In general, spending
capacity of the states will increase substantially.

The 14th FC also attempts to change the incentive structure of the states
towards greater professionalism and accountability in their fiscal management,
and suggests institutional mechanisms for better monitoring of fiscal rules and
to progress towards ‘cooperative federalism’.

Niti Aayog : The NITI Aayog is a policy think tank of the Government of
India, established with the aim to achieve sustainable development goals with
cooperative federalism by fostering the involvement of State Governments of
India in the economic policy-making process using a bottom-up approach.

The NITI Aayog  : The establishment of the National Institution for
Transforming India (NITI) Aayog (the word Aayog appears redundant, and could
be dropped) on January 1, 2015, as a replacement for the unlamented former
Planning Commission, represents another significant development which is
likely to change the dynamics of the Union–State financial relations.

The structure of NITI Aayog, in which Chief Ministers of States are
represented, has the potential to facilitate Union-State coordination, coherence,
and effectiveness of the policy initiatives, including in public financial
management. NITI Aayog could also help in generating ideas and body of
knowledge that could contribute to better understanding of the implications of
the policy/program/scheme proposals before they are implemented, and
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thereby helping to achieve better outcomes. Its success however will require a
degree of trust between the Union Government and the States, and to put
greater focus on outcomes or results obtained from public policy initiatives than
on spending.

In the first meeting of NITI Aayog on February 8, 2015, three sub-
committees of Chief Ministers were constituted. One of these schemes on
analyzing the Central Sponsored Scheme (CSS), with a view to reducing their
number drastically, and transferring some entirely to states to design and
implement to realise state-specific desired outcomes, is relevant for the
discussion here. The outcome of the deliberations will provide States with
greater control over their resources and initiatives, but will also require greater
institutional and organizational capacities and accountability from the States.

As NITI Aayog evolves as an institution, states will have increasing
opportunities to shape Union-State relations in the spirit of co-operative
federalism, while competing with each other in terms of improving outcomes of
public policies.

GST (Goods and Services Tax) : The introduction of dual GST at the
Union Government and at the State level is among the most ambition
consumption tax reforms attempted in India. The current constitution does not
permit the Union Government to levy sales tax on goods and does not permit
the States to levy sales tax on services. This anomaly is what the GST
Constitutional Amendment seeks to correct. The GST will permit goods and
services to be taxed in uniform manner, substantially reducing compliance
costs, tax, structure, and will enable unified national level market goods and
services to emerge.

The GST thus represents another area with significant impact on Union-
State financial relations. Establishing a task force to help smoothen GST
implementation (in many states, sales tax comprise between half and two-third
of state’s own tax revenue), and improve fiscal systems. In design and
implementation of the GST, there is scope for co-operative federalism initiatives,
such as in shared services, particularly in IT, TIN, and data mining areas.

Current Fiscal Scenario of National Unity by COVID-19

Medical data changes hourly, but as of 5 March, 2020 the ten nations hit
hardest by COVID-19 is almost identical to the list of the ten largest economies
in the world (Iran and India are the exceptions). The US, China, Japan, Germany,
Britain, France, and Italy are all in the top-ten most affected by the disease.
While China is by far the hardest hit, the last few days have seen an exponential
growth of cases in the G7 economies. Taking just the US, China, Japan,
Germany, Britain, France, and Italy, they account for :

1. 60% of world supply and demand (GDP)
2. 65% of world manufacturing; and
3. 41% of world manufacturingexports.
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The first priority is to stop Covid-19’s spread, especially as India’s weak
health system and lack of safety nets will wreak havoc if the disease spreads
widely. Major economies are headed for a recession, and global stock markets
have taken a huge hit.

India’s economy, already reeling, must now weather this external threat as
well. Its financial markets have declined sharply as foreign portfolio investors pull
out of India’s equity markets, weakening the rupee, despite $2 billion of forex-
swaps by RBI. What India needs is not piecemeal actions, but coordinated
action by RBI and the finance ministry, as well as by key agencies dealing with
health, education, transportation and commerce, and state governments in a
‘whole of government’ framework.

Conclusion

 The developments will significantly alter the dynamics of Union
government-State relations, particularly in the area of public financial
management. There is strong merit in initiating a high quality public policy
dialogue on how the States can prepare themselves to take advantage of
the opportunities arising from the changed dynamics of Union-State
relations.

 State should actively participate in national reform agenda and avail the
opportunities created with the support of central government.

 Establishing more and more economic activities, developing
infrastructure, maintaining law and order and good governance are the
mantras for sustainable growth for any state but backward states have to
act faster, continuous and for longer period to come at par with already
developed states.

 The central government needs to handhold these backward states
through policy provisioning on account of various fronts ranging from tax
incentives, additional fund allocation to transferring the national projects
specially related to capacity building to those states under big bang
theory. Chief Ministers of all North East states, Bihar, Orissa, Jharkhand,
and Chhattisgarh should proactively engage themselves in making their
states as the first destination for the agent of development. This will be
a win-win situation for both state and centre and will certainly be a game
changer in the future.

Suggestions

 It is an attempt to points out the earnest effort for e-Governance in India
by the union and state governments to complete this daunting process.
e-Governance is the application of information and communication
technology in transactional exchanges of government services and
information between government, employee, citizen, and business.

 It is automated administration processes accessible on-line.
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Internationally most countries are benefit from the e-governance.
Information and communication technologies have a valuable potential to
help to meet good governance goals in India. Yet that potential remains
largely untapped, because of poor human, organizational and
technological infrastructure and because of the inappropriate approaches
taken by donors, vendors and governments.

 Focusing on the altered public financial management dynamics of state
governments and analyzing the opportunities and challenges.

 States can compete constructively on achieving desirable outcomes for
the society, rather than the current practice of focusing only on getting
larger share from the Union Government, while making insufficient effort
to improve their public financial management.

  We require a mind-set change and higher level of political and citizenry
maturity. The devolution – based approach will make more resources
available to the States (signifying opportunities) but will also increase
their responsibilities and make greater demands on their capabilities and
capacities (signifying challenges).

 Those states that focus on initiatives in public financial management and
in improving governance to enable taking advantage of the opportunities
will be in a better position to better improve welfare of their residents.
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Prema Pandey

Constitutionality of Delegated
Legislation in India

Montesquieu’s doctrine separation of powers has been adopted in
India but it has not been adopted absolutely. The live example of it is
‘Delegated legislation’. Delegated legislation is one of the most
inevitable parts of administration. Along with being most significant, it
was one of the most debatable issues in India. Delegated or
subordinate legislation may be defined as rules of law made under the
authority of an act of parliament. Delegated legislation thus is a
legislation made by a body or person other than the sovereign in
parliament by virtue of powers conferred by such sovereign under the
statute. This paper deals with the constitutionaly of delegated
legislation in India.

Introduction

The Indian Constitution has established a Welfare State1 which mandates
that the State shall legislate on innumerable activities touching human lives in
order to promote the ‘maximum happiness of the maximum number of people’.2
Consequently, the State has to undertake legislation on a variety of subjects.
In view of this increasing legislative activity, the legislatures will not find
adequate time to legislate on every minute details and limit themselves to policy
matters and leaving a large volume of area to executives to frame rules to carry
out the purposes of legislation. Thus, the need for delegation became
indispensable and it was sought to be justified on grounds of ‘speed’, flexibility
and adoptability’. The application of law to changing circumstances was made
feasible through the instruments of ‘rules’ framed by the executive. It is not
surprise to find that during the years (1973-77) spanning a period of 4 years
Parliament enacted 300 statutes but the rules framed by the executive
exceeded 25000. This has been observed by the apex court in the Avinder
Singh’s case.3

The Indian constitution permits subordinate legislation by delegation. Art.
13(3) of Constitution of India provides that ‘law’ includes any ordinances, orders,
bye-laws, rules, regulation, notification, custom or usages having in the territory
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of India force of law.
Legislatures having delegated their powers, have to bear the responsibility

to ensure that the delegatee shall not over-step the legitimate domain and
commit a violation by exceeding or abusing the powers delegated. Thus, the
legislatures have to control the delegated legislation and if not, executives may
exercise the delegated power to become a potential dictator or even becoming
a parallel legislature. This legislative control over delegated legislation has
become a ‘living continuity as a constitutional necessity’. The rule of majority
in democratic systems have virtually made legislative controls ineffective. A
similar statement is found in Wade & Forsyth. A more serious observation has
been made by Mr. Lloyd George to the effect that ‘legislatures have no control
over the executive". All these observations are pointers to the view that had the
Parliamentary control over delegated legislature been effective, the need for
judicial control would not have arisen or probably reduced to the minimum. This
has not been so, hence, judicial control has become an inevitable necessity to
prevent executives acting as super-legislatures or potential dictators. 4

Need to control exercise of delegated legislation

In 1929, the Lord Chief Justice, Lord Heward in his book ‘The New
Depotism’ criticized the growth of delegated legislation and pointed out the
dangers of its abuse. As a result, the committee on Minister’s power was set
up which in its report accepted the necessity for delegated legislation but
considered that the power delegated might be misused and recommended
some modes of control over delegated legislation.

Delegated Legislation is deemed necessary for a number of reasons.
Firstly, the parliament does not have the time to deliberate and debate every
detail of complicated rules. Delegated legislation allows laws to be made
quickly than Parliament as Parliament does not sit all the time and its procedure
is rather slow because each Bill has to pass through all the stages. Another
reason why delegated legislation is necessary is because MP’s do not
frequently have the technical ability required. Knowledge is required for
example, at work for safety or when carrying out difficult taxation proposals, this
is where delegated legislation can use their professionals in their favoured
topics. Furthermore, for the local individuals it is vital that they recognize and
take into account their needs. The democratic bodies have important powers to
make delegated legislation. It can also be easily revoked so that legislation can
be updated frequently for the such as concerning welfare benefits. Delegated
legislation comes into great benefit when problems occur concerning the result
of a statue.

There are a numerous critical reasons why it is necessary to have control
over delegated legislation. There are many important reasons why it is
necessary to have controls over delegated legislation. Currently delegated
legislation is made by non-elected bodies away from democratically elected
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politicians (parliament), as a result many people have the power to pass
delegated legislation, which provides a necessity for control, as without controls
bodies would pass outrageous unreasonable legislation which was attempted
in the past; in the Strictland V Hayes Borough Council5 where a bylaw
prohibiting the singing or reciting of any obscene language generally, was held
to be unreasonable and as a result the passing of this delegated legislation was
rejected. Taking into account that legislation is made by elected
representatives, individuals have the aptitude to pass delegated legislation.
Without control, there would be many absurd laws such as the Strickland’s
case. There are a number of cases where delegated legislation has come into
power to abstain damage to authorities for. A criticism of delegated legislation
is that too often power is given to other individuals rather than those who had
poweinr at the beginning. Also, with access delegated legislation, critics have
argued that there is overuse in the law.

Delegated legislation is not without its criticism. The main defects of
delegated legislation are follows :–
1. It lacks democracy as too much delegated legislation is made by

unelected people.
2. Delegated legislation is subject to less Parliament scrutiny than primary

legislation. Parliament, therefore, has a lack of control over delegated
legislation and this can be lead to inconsistencies in laws. Delegated
legislation, therefore, has the potential to be used in ways which
Parliament, had not anticipated when it conferred the power through the
Act of Parliament.

3. Delegated legislation is the lack of publicity surrounding it. When law is
made by statutory instrument, the public are not normally notified of it
whereas with Acts of Parliament, on the other hand, they are widely
publicized.

One reason for the lack of publicity surrounding delegated legislation is
because of the volume of delegated legislation made and this result in the public
not being informed of the changes to law. There has also been concern
expressed that too much law is made through delegated legislation. Thus, it can
be said that delegated legislation is necessary in our present but there must be
control over it.

Constitutionality of Delegated Legislation in India

The question of permissible limits of the Constitution within which law
making power may be delegated can be studied in three different periods for the
sake of better understanding.

When the Privy Council was the highest court of appeal

 The Privy Council was the highest court for appeal from India in
constitutional matters till 1949. The question of constitutionality same before
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the Privy Council in the famous case of R. v. Burah.6
Brief Facts : An Act was passed in 1869 by the Indian legislature to

remove Garo Hills from the civil and criminal jurisdiction of Bengal, vesting the
powers of civil and criminal administration in an officer appointed by the
Lieutenant Governor of Bengal. The Lieutenant Governor was further authorised
by Section 9 of the Act to extend any provision of this Act, with incidental
changes to Khasi and Jaintia Hills. One Burah was tried for murder by the
Commissioner of Khasi and Jaintia Hills and was sentenced to death. The
Calcutta High Court declared Section 9 as unconstitutional delegation of
legislative power by the Indian legislature on the ground that the Indian
legislature it self is a delegate of British Parliament, therefore, delegate cannot
further delegate.7

Held : The Privy Council On appeal reversed the decision of the Calcutta
High Court and upheld the constitutionality of Section 9 on the ground that it is
merely a conditional legislation. The decision of the Privy Council was
interpreted in two different ways. One interpretation was that since the Indian
legislature is not a delegate of British Parliament, there is no limit on the
delegation of legislative functions. According to the other interpretation, it was
argued that since the Privy Council has validated only conditional legislation
therefore, delegation of legislative power is not permissible.

The doctrine of conditional legislation was again applied by the Privy
Council in King Emperor Vs. BenoariLal Sharma,8 In this case Conditional
legislation was again applied by the privy council wherein the the validity of an
emergency ordinance by the Governor-General of India was challenged inter alia
on the ground that it provided for setting up of special criminal courts for
particular kinds of offences, but the actual setting up of the courts was left to
the Provincial Governments which were authorised to set them up at such time
and place as they considered proper. The Judicial Committee held that "this is
not delegated legislation at all. It is merely an example of the not uncommon
legislative power by which the local application of the provisions of a statute is
determined by the judgment of a local administrative body as to its necessity."
it upheld the constitutionality of an ordinance passed by the Governor General
for the establishment of special courts and delegated power to the provincial
governments to declare this law applicable in their provinces at any time they
deem fit.9

The Privy Council held that "Local application of the provision of a state is
determined by the judgment of a local administrative body as to its necessity."

Therefore, during the period the Privy Council was the highest court of
appeal, the question of permissible limits of delegation remained uncertain.

When Federal Court became the highest court of appeal

The question of constitutionality of delegation of legislative powers came
before the Federal Court in JatindraNath Gupta v. Province of Bihar.10
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Brief Facts : In this the validity of Section of the Bihar Maintenance of
Public Order Act, 1948 was challenged on the ground that it authorized the
provincial government to extend the life of the Act for one year with such
modifications as it may deem fit.

HELD : The Federal Court held that the power of extension with
modification is unconstitutional delegation of legislative power because it is an
essential legislative act. In this manner for the first time it was laid down that
in India legislative power cannot be delegated. However Fazal Ali J., in his
dissenting opinion held opinion held that the delegation of the power
constitutional because according to him, it merely amounted a continuation of
the Act.

When Supreme Court became hightest Court of Appeal

IN RE DELHI LAWS ACT CASE11 : In order to remove doubts regarding
the validity of a number of laws which contained such delegation, the President
of India under article 143 of the Constitution asked the Court's opinion on the
three questions submitted for its consideration and report12. The three questions
are as follows :-
(1) Was section 7 of the Delhi Laws Act, 1912, or any of the provisions

thereof and in what particular or particulars or to what extent ultra
vires the Legislature which passed the said Act?

Section 7 of the Delhi Laws Act, mentioned in the question, runs as
follows:–

"The Provincial Government may, by notification in the official gazette,
extend with such restrictions and modifications as it thinks fit to the Province
of Delhi or any part thereof, any enactment which is in force in any part of British
India at the date of such notification."

This act delegated to the provincial Govt. the power to extend to Delhi area
with such restrictions and modification any law in force in any part of British
India. This was held valid by the majority.
(2) Was the Ajmer-Merwara (Extension of Laws) Act, 1947, or any of

the provisions thereof and in what particular or particulars or to
what extent ultra vires the Legislature which passed the said Act?

Section 2 of the Ajmer-Merwara (Extension of Laws) Act, 1947, runs as
follows :-

"Extension of Enactments to Ajmer-Merwara. - The Central Government
may, by notification in the official gazette, extend to the Province of Ajmer-
Merwara with such restrictions and modifications as it thinks fit any enactment
which is in force in any other Province at the date of such notification."

This act delegated the power to the Govt to extend to the province with
such modifications and restrictions as it may deem fit. This was also held valid
by the court.
(3) Is section 2 of the Part C States (Laws) Act, 1950, or any of the
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provisions thereof and in what particular or particulars or to what
extent ultra vires the Parliament?

Section 2 of the Part C States (Laws) Act, 1950, runs as follows :–
"Power to extend enactments to certain Part C States. - The Central

Government may, by notification Gazette, extend to any Part C StateAndaman
and Nicobar Islands) or to any part of such State, with such restrictions and
modifications as it thinks fit, any enactment which is in force in a part A State
at the date of the notification and provision may be made in any enactment so
extended for the repeal or amendment of any corresponding law (other than a
Central Act) which is for the time being applicable to that Part C State".

Part C were states directly under the control of the Central Govt. without
having a legislature of their own and hence, Parliament had to legislate for them.
This act delegated the power to the Central Govt. to extend to Part C States
with such modification and restriction as it may deem fit any enactment which
was in force in any Part A states. It also empowered the Govt. to repeal or
amend any corresponding law which was applicable to Part C States. Sec 2 of
the Act was held valid but the power to repeal or amendment of any
corresponding law which was for the time being applicable to part C was void
and was held to be excessive delegation.

Analysis of Opinion

Seven judges presided over the case providing us with 7 different opinions.
The importance of the case cannot be under estimated in as much as, on one
hand it permitted delegated legislation while on the other it demarcated the
extent of such permissible delegation of power. The question was on the limits
to which legislature in India can delegate its legislative power.

There were two extremist views put forth by the counsels : M C Setalvad
took the view that power of delegation comes along with the power of legislation
and the same does not result in abdication of the powers. The other counsel
took the view that there exist separation of powers in the country and India
follows delegates non potestdelegare. Therefore, there is an implied prohibition
on delegation of power. As both the views were extremely extremist, the court
took the middle view.

The Supreme Court took the following view and the 7 opinions were based
on the same:
I. Doctrine of Separation of power is not a part of the Indian Constitution.
II. Indian parliament was never considered as an agent of anybody,

Therefore, doctrine of ‘delegates non potestdelegare’ has no application.
III. Parliament completely cannot abdicate or efface itself by creating a

parallel legislative body.
IV. Power of Delegation is ancillary to the power of legislation.
V. There is a limitation on delegation of power is that the Legislature can not

delegate its essential legislative functions. Essential function involving
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laying down the policy of the law and enacting that policy into
binding rule of conduct.

Conclusion

There are no special arrangements in the Constitution of India for delegated
legislation, still the current pattern justifies the visionary aim of founding fathers
of our Constitution whose principle concern was the flexibility of the constitution
to remain in tact with the changing times. In order to make sure that the power
of delegated law is not misused by any means, it is important to adopt new
innovative and powerful modes of control over delegated legislation as applicable
in the other developed countries.
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Richa Shrivastava

Juvenile Justice System in India

Juvenile delinquency is a serious offence and it is detrimental for the social
order in any country. There is a trend of increase in juvenile crimes world-over,
with more and more involvement of the youth in violent crimes. India shows
similar trends of increasing rate of violent crimes committed by the juveniles.
It is a very serious concern for the nation and solutions to end the problem need
to be sought very carefully. Indian legal system and judiciary has responded to
these trends and has brought some amendments in the laws pertaining to
juvenile justice in India.

This paper aims at looking at the causes of juvenile delinquency and
explanations given by scholars from various fields to explain the problem. The
analysis of statistical data available at official sites indicates increasing
involvement of the juveniles in heinous crimes. To contain the problem of
juvenile delinquency in India, the Act pertaining to Juvenile Delinquency has
been amended and now trial of juveniles involved in heinous crimes is held as
adults.

Keywords : Delinquency; Juvenile Justice System; Juvenile Justice Act;
Juvenile Justice Board.

1. Introduction

Children are the rock of any nation on which its future is built. They become
the leaders of the country, the creators of national wealth, who care for and
protect the human community of the land to which they are rooted. These
children across the world develop at different rate and develop different world-
view. They increase their ability to think abstractly and develop their own views
regarding social and political issues. They develop ability to develop long- term
– planning and goal setting. There is also a tendency of making comparison of
self with others.

They yearn for separate identity and independence from parents. This is
the age when peer influence and acceptance becomes very important. They
also develop strong romantic/sexual ideas, and tend to show indulgence in Love
and long- term relationships. However, these are normal changes and there are
no anomalies generally. Problems arise when these juveniles develop
delinquent tendencies, and get into law and order problems. There occurs to be
a very strong relationship of crime/deviance with age- according to Hirschi and
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Gottfredson (1983), the age-crime relationship is universal. The general
observation is that criminality/delinquency peaks in adolescence and
diminishes with age. This pattern of crime common across historical,
geographical and cultural contexts. Indulgence in conventional crimes is more
widespread in teenage and young adults. Most of these offenders disengage
from crime after a brief career in crime. However, for some types of crime, there
are older peak ages and they decline relatively more gradually Juvenile crimes
have become such common phenomena that they raise serious concern in any
nation. In common terminology, juvenile is a child who has not attained a certain
age at which he can think rationally and often understand the consequences of
his/ her act. Hence, the juvenile can’t be held liable for his/her criminal acts. A
juvenile delinquent may be regarded as a child who has allegedly committed /
violated some law, under which his/her act of commission or omission becomes
an offence.

Under the Indian Laws, Section 2 (k) of the Juvenile Justice (Care and
Protection of Children) Act, 2015 (referred generally as JJ Act), juvenile is a
person who below 16 years. Prior to JJ Act of 2015, the age bar for juveniles
was 18 years (Juvenile Justice (Care and Protection of Children) Act, 2000,
2006, 2012). In fact, the age of the juvenile under the Indian legislations has
taken variation in temporal and spatial perspectives. It varies from 14 to 18 years
under different indian States.

2. Brief Evolution of Juvenile Justice Legislations

Brief Evolution of Juvenile Justice Legislations in India Some authors have
evaluated the origin and development of Juvenile Justice in India (Mousami Dey,
2014). Prior to coming of British in India, the actions of children were governed
under existing Hindu and Muslim laws, where the respective families of the
person concerned were held responsible for monitoring the actions of their
children. In India, the need for new legislations for children was felt under the
British rule. Some specific laws were passed between 1850 and 1919, like the
Apprentice Act (1850), the Code of Criminal Procedure (1861) and the
Reformatory School Act (1876 and 1897). Under the Apprentice Act (1850), it
was held that destitute or petty offenders in the age group of 10 and 18 years
should be dealt with separately- the convicted children were required to work as
apprentices for businessmen. Section 82 of the Indian Penal Code of 1860 also
recognized the special status of children. It set age limits on criminal
responsibility and excluded children younger than 7 from culpability. The
children between 7 and 12 years of age were considered to have sufficient
maturity to understand the nature of their actions under certain circumstances.
The Code of Criminal Procedure of 1861 allowed for separate trials of persons
younger than age 15 and their treatment under the reformatories rather than
prisons. It also laid down provisions of probation of the young offenders. Such
attempts marked the changing attitude and approach of state to juvenile
delinquents, and the transition from penal to reformative philosophy. In this
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regard, the Reformatory School Act, 1876 and 1897 came as harbinger of such
legislations. Under the Act, the provisions were laid down for putting the
delinquents in the reformatory schools for a period of two to seven years.
However, as they attained 18 years of age, they were shifted to adult prisons.
Provision for treatment and rehabilitation of young offenders was laid down in the
1897 Act. There was no national legislation under the British rule. However,
certain provinces came up with their own legislations to deal with juvenile
delinquency (like Bombay, Madras and Pondicherry). After India got
independence, Juvenile Justice policy in India got structured around the
mandates prescribed under various articles of Indian Constitution (Article 15 (3),
21, 24, 39 (e) & (f), 45 & 47).

The Indian Juvenile justice policy was also guided by various International
Covenants such as UN Convention on Rights of Child (CRC) and Beijing Rules,
or UN Standard Minimum Rules for Administration of Juvenile Justice. The
important law for neglected and delinquent children in India was passed Central
Child’s Act (1960), which prohibited imprisonment of children under any
circumstances. It declared children’s courts and child welfare board to be two
important bodies that would deal with such children. In 1986, the central
government of India passed a central Act, called the Juvenile Justice Act of
1986. It was a social legislation that aimed to provide care, protection, treatment
and rehabilitation for delinquent and neglected children. It also looked into
adjudication of juvenile matters. It created juvenile courts for the offenders and
juvenile welfare boards for the non- offenders/ neglected children. The Juvenile
Justice (Care and Protection of Children) Act was passed in 2000. It provided
for a uniform legal framework of justice across the country. The main objective
of the new Act was to ensure that no child (up to the age 18 years) offender is
lodged in jail.

The Act also made provisions for the infrastructure and machinery for care,
protection and rehabilitation of children. The Act was again amended in 2006
and then in 2010.

The Juvenile Justice Act, apart for providing for care, protection,
rehabilitation and development needs also makes the juvenile adjudication and
disposition system child – friendly. It enables the Juvenile Justice Board (earlier
called Juvenile Court) in taking a multi disciplinary approach when conducting
inquires. Under the Act, Child Welfare Committee has been established to cater
to the needs of vulnerable children.

3. Important Provisions under the Indian Juvenile Justice Act

The Juvenile Justice Act, 2000 under section 2 (I) defines juvenile in conflict
with law as a juvenile who is alleged to have committed an offence and is under
18 years of age (and above the age of 10 years) on the date of commission of
crime. Under the various Indian laws, there is no consensus over the definition
of child, which creates confusion and dilemma over the legal treatment of the
children. Under section 2 (d) of the same Act, there is another category of
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children- "Children in Need for Care and Protection" referred. These children are
defined as the ones who are found without any home or settled place or abode
and without any ostensible means of subsistence They may be street children/
indulging in beggary, child laborers, orphaned/ abandoned/ destitute children,
abused children/ trafficked children, children suffering from physical deformity/
mental illness or victims of conflict and disaster situations. R.N. Choudhary
(2005) talks about various laws that are prevalent in reference to juvenile justice
in India. S.K. Bhattacharya also discusses about the juvenile justice in India
(2000). The need to incorporate the second category of children came from
preventive approach of the JJ Act. The children who live under the condition of
destitution, or under difficult situations, are very vulnerable to commit crime. Any
trigger point in their lives can push the offender button, and they may convert
into delinquents. So, keeping up to the philosophy prevention is better than
cure, the JJ Act of India has made provisions for both category of children, both
who are offenders, or those who are quite likely to indulge in deviant acts. The
two category of children are also treated by different institutions-juvenile
offenders under the Juvenile Justice Board, and the vulnerable children under the
Child Welfare committee. The Juvenile Justice Board consists of a metropolitan
judge, or judicial magistrate of first class, and two social workers, at least one
of whom should be a woman. Under the Act, there are also provisions for a
Special Juvenile Police Unit in every police station. All these personnel must be
preferably trained in child psychology, or should have sensitivity in child related
matters.

If the juvenile is a co- accused with an adult/ adults, joint trial of the juvenile
offender cannot be held along with adult criminals. Further, the Juvenile Justice
Act in India restricts the apprehension of juveniles, stipulates bail as a right to
the offender, irrespective of the fact that the offence is bailable or not. Further,
the trials of the juvenile offenders are held in a very informal manner, where the
offender cannot be brought to the Juvenile Justice Board handcuffed. The police
officials or other government personnel are dressed informally. The identity of
the offender is always concealed, and in no case media can mention the name
of the offender in newspapers or on news channels. After the trial, the offenders
are kept under the observation homes or Special homes. children in need of care
and protection are sent to children's homes.

4. Juvenile Delinquency in India-Current Trends

The legal definition of child affects how the courts in a country deal with
offenders. As per the international norms, and also under the Juvenile Justice
System in India, a minor or a child cannot be tried in the same manner as an
adult. A child is treated as doli incapax, with no mens rea-he/ she is not capable
of understanding consequences of his/ her actions.

Keeping this logic in mind, children are dealt under juvenile justice system,
and not under the adult criminal justice system. They can never be given
imprisonment or death penalty. Hence, under the Indian legal system, Art. 40
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(3) (a) of CRC requires State Parties to promote establishment of minimum age
below which child is presumed not to have capacity to deviate the penal law.
Age of criminal responsibility is held to be 7 years- child below 7 years cannot
be considered a child in conflict with law – section 82 of IPC, 1860. Thus,
nothing is an offence done by a child between 7 and 12 years, who has not
attained sufficient maturity to judge the nature and consequences of his/ her
conduct, and did not know that what s/he was doing was wrong - Section 83
of IPC, 1860. However, juvenile delinquency has been increasing in capital city
of Delhi and other places in India at an alarming rate. The involvement of the
juveniles in serious offences like murder, attempt to murder, kidnapping and
abduction has raised concerns in the nation. After the December 2012 Gang
rape in Delhi (or Nirbhaya case, as it was commonly called), many debates and
discussions pointed to the softer approach of Juvenile Justice System to
serious offences. It has been found that the youngsters can be as brutal as the
adults, which forced the people to reanalyze the definition and approach to
juvenile delinquents in India. Due to access to internet, the psychiatrists feel
that aspirations of adolescents and adults are becoming at par (D. Ghosh,
2013). The National Crime Records Bureau (NCRB) data indicates that there
has been an increase in crimes committed by juveniles, especially by those in
the 16-18 years’ age group.

Conclusion

The Juvenile Justice Act of 2016 can be seen as a very progressive step
of the Indian government towards keeping pace with changing trends in juvenile
crimes. The bold step under the Act on treating the juvenile offenders found
guilty of committing heinous crime as adults, subject to the observations of the
Juvenile Justice Board. The Justice Verma Committee took a stand against the
lowering of age of juveniles in conflict with law. It was observed in the report that
"Any attempt of reducing the age of juvenility, or excluding certain children from
the purview of the Juvenile Justice (Care and Protection of Children) Act 2000
on the basis of nature of the offence and age, will violate guarantees made under
the Constitution and international instruments, the United Nation Convention of
Rights of the Child (UNCRC)". But the Suprme Court in India took a stand
contrary to the suggestions and warnings of the Committee. It was argued that
the age of 18 years was fixed because of the expert notion of psychologists that
children/ juvenile up to this age are malleable and can be reformed through
redeeming and restoring techniques. It was then argued that putting them with
adult criminals would re-socialize them into the world of crime and convert them
into hard core criminals. The Indian courts keep this fact in mind when dealing
with offenders who are not habitual criminals. The judges don’t want to burden
the jails with criminals. However, when the latest trends in juvenile delinquency
in India are analyzed, in respect of the age pattern and nature of offences
committed, it appears that we need to review and amend our juvenile justice
policy (Shivani Goswami and Neelu Mehra, 2014). The same kind of trends
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appeared in US and UK, with peaking of heinous crimes committed by the
juveniles in the age group of 16 to 18 years (McDowell, L. Gary, Smith, Jinney,
1999). US came up with a change in its juvenile justice policy, with a shift from
restorative to retributive methods. The same applies to UK also. Here, a person
under 18 years is tried by the youth court normally, but in instances of serious
offences, the case can be transferred to the Crown court.

In India, it is indicated from the crime trends that existing laws (prior to
2016) were not proving to be a deterrent. The constant exposure of children to
violence and lack of understanding about the consequences of crime committed
makes them quite prone to delinquent tendencies. The problem gets worsened
in absence of some adults in role of responsible guardians to give them and help
them in filtering the information that comes to them through various sources. In
the face of fast pace of industrialization and globalization, the self-control and
parental control that was earlier sufficient to prevent individuals from committing
offences has become weak. The primary socialization that functioned through
groups such as family, peer groups, traditional neighbourhood ties, close kin
circles is fast becoming ineffective in Indian society. All this has lead to present
trends in juvenile delinquency. It is to be kept in mind that the legal sub-system
is a part of the larger social system. Thus, when changes are occurring in the
society at a fast pace, the legal system has to go in sync with the society. The
Juvenile Justice (Care and Protection) Act 2015 has brought these changes.


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